
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Michael & Carol llaLte

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David ParchucklJanet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Connisslon, that he/she is over 18 years
of age, and that on the 3rd day of July,  L986, he/she served the within not ice
of Decision by certlfied mail upon Michael & Carol Waite the pet.itloners ln the
within proceeding, by enclosing a true copy thereof tn a securely sealed
postpaid \rrapper addressed as fol lows:

Michael & Carol Waite
5 Hl-lls Lane
Smithtown, NY 1L787

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the UnLted States Postal
Service within the State of New York.

That deponent further says
hereln and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me this
3 rd  day  o f  Ju l y ,  1986 .

that the said addressee ls the Pet l t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Michael &

of the Pet i t ion
o f
Carol  Waite AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or Revlsion
of a Determination or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
\ e a r  1 9 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comml-ssion, that he/she is over 18 years
of age, and that on rhe 3rd day of July,  1986, he served the withln not ice of
Decision by cert l f ied rnal l  upon Louls M. Arnbrico, the representat ive of the
pet i t ioners in the hr i thin proceeding, bY enclosing a true copy thereof in a
securely sealed postpald r{Tapper addressed as fol- lows:

Louls M. Arnbrico
Bivona, Anbrlco & Dlugacz
684 Broadway
Massapequa, NY f1758

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representatlve
of the pet l t loner herein and that the address set forth on sald wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne thls
3rd day of July,  1986.

zed. to adminis
t to Tax Law s



Mlchael & Carol Wal"te
5 Hills Lane
Snithtown, NY 1I787

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O R . K  1 2 2 2 7

Ju ly  3 ,  1986

Dear  Mr .  &  Mrs .  Wal te :

Please take norice of the Declston of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your rlght of revLew at the adminlstrative level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceedlng ln court to revlelr an
adverse decislon by the State Tax Commission may be instlLuted only under
Article 78 of the Civtl Practlce Law and Rules, and must be commenced in the
Suprene Court of the Stace of New York, A1bany County, wlthln 4 months from the
date  o f  th ls  no t lce .

Inquiries concernlng the computation of tax due or refund allowed in accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatton Bureau
Assessment Revlew Unlt
Bullding li9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Petl t ioner I  s Representat lve :
Louis M. Ambrlco
Blvona, Anbrlco & Dlugacz
684 Broadwav
Massapequa, 'NY L I758



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

},IICHAEL WAITE AND CAROL I,TAITE

for Redeterminatl"on of a Deficlency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Year 1979.

DECISION

Peti t loners, Mlchael Wal"te and Carol  Walte, 5 Hl l ls Lane, Snlthtown, New

York 11787, f l led a pet i tLon for redeterminat lon of a def ic lency or for refund

of personal income tax under Artlcle 22 of the Tax Law for the year 1979 (Flle

N o .  5 6 8 3 2 ) .

A hearlng was held before Al len Caplowalth, Hearlng Off lcer,  at  the

off ices of the State Tax Commlsslon, Two l{or ld Trade Center,  New York, New

York '  on  February  27 ,  1986 a t  1 :15  P.M. ,  wLth  a l l  b r te fs  to  be  subn l t ted  by

Ylarcn. 27, 1986. Pet l- t l "oners appeared by Louis M. Ambrico. The Audlt  Dl.v is lon

appeared by John P. Dugan, Esq. (Mlchael Infant lno, Esq.,  of  counsel) .

ISSUE

Whether regular perLodic payments made to petltioner in the form and

nature of salary can be retroactlvely rechatactertzed by his enployer as

rePayments of a loan.

FINDINGS OF FACT

t. Pet l t ioners, l " l lchael Walte and Carol  l {al te,  t lnely

York Stace Income Tax Resldent Return whereon Michael Waite

"petltioner") reported salary income derived from Harrlson

( "Har r ison ' r )  o f  $25,000.00 .  Accord ing  to  pe t l t loner 's  Wage

ft led a jol"nt New

(hereinafter

Radio Corporation

and Tax Statement
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from Harrison, the followlng amounts nere withheld on hls reported salary of

$ 2 5  , 0 0 0 . 0 0 :

Federal Income Tax wlthheld
New York State Income Tax wtthheld
FICA Tax withheld
State unemployment/dlsabillty withheld

TotaL withheld

$3r ,028 .92
L0 ,47 r .26
L  , 403 .77

15  .60
ffi

2. On Februar!  9,  L984, the Audlt  Divl"sion lssued a Statement of Personal

Income Tax Audlt Changes to petltloner and hls wife wherein an adjustment ltas

made lncreaslng pet l t loner 's reported salary income fron Harr lson by $75,000.00,

to $100,000.00. AccordLngly,  a Not lce of DefLclency nas lssued agalnst pet i t ioner

and his wife on August 23, 1984 assert l .ng addlt lonal personal lncome tax of

$5 ,863.27 ,  p lus  pena l ty  o f .  $293.16  and in te res t  o t .  $2 ,957.08 ,  fo r  a  to ta l  due

of  $9 , I13 .51 .  Sa ld  pena l ty  was lssued fo r  neg l lgence pursuant  to  sec tLon

685(b)  o f  the  Tax  Law.

3. Pet i t loner al leged that the Not lce of Def ic lency was unt lmely slnce l t

was lssued more than three years from the date the return was flled. The Audlt

Dlvlsion mal"ntatned that said notlce was tfunely issued slnce the perLod of

llnttations on assessment is slx (6) years where there l"s an omisslon ftom New

York adjusted gross l-ncome of an amount properly lncluded thereln which was tn

excess ot 25 percent of the amount, of New York adJusted gross lncome.

4. The New York adjusted gross lncome reported on the return at tssue was

$20,570.00. Examlnat lon of the return shows that the $75,000.00 onlssion was

not disclosed ln the return.

5. Durlng 1979, pet l t loner rdas pal-d blweekly gross wages of $3 '846.16 for

a total  of  $100,000.16. Approprlate Federal  and State taxes were wlthheld fron

such paynents.
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6. Pet l t loner al leged that the $75,000.00 at lssue represent,ed a part ial

repaymenc by Harrlson of loans he had prevLously made to the busLness' rather

than salary lncome.

7. A resolut ion of the "Stockholders & Directors Meetlng" held December 20,

L979, shows that the Board confl"rmed and approved an adjustnent of the stockholders

payable account and payments to petLtloner. Petl"tioner was listed thereon as

t 'Pres ident ,  D l rec to r ,  &  Secre tary .  t t

8.  Subsequent to the approval of  sald resolut ion, Harr lsonrs schedule of

loans fron pet l t loner was reduced by $75,000.00. The "gross pay" column of

Harr isonts employee earnlngs record for pet i t loner was aLso reduced by $ZS'000.00.

CONCLUSIONS OF LAW

A. That sect lon 683(d) of the Tax Law provides, in pert inent,  part '  that:

rrThe tax nay be assessed at any tl"ne wLthln slx years after the
return was f i led l f  --

(1) an lndlvldual omits fron hls New York adjusted gross l-ncome
...an amount properl-y lncludible thereln whlch is ln excess of
twency-ftve percent of the amount of New York adjusted gross income
. . . s t a t e d  l n  t h e  r e t u r n .

* * *

For purposes of thls subsectton there shal l  not be taken into account
any amount which ls omltted ln the return lf such amount ls dlsclosed
in the return or ln a statement attached to the return, in a manner
adequate to apprlse the tax connl-ssion of the nature and auount of the
lcem of income. .  . t t  .

B. That since the $75,000.00 onlsslon represented more than 25 percent of

the adjust,ed gross income reported on the return and such amount was not

dlsclosed on the return, the tax nay properly be assessed within slx years

after the return was f l led. Accordingly,  the Not ice of Def l"c iency dated

August 23, 7984 vas tlnely lssued wlthln the meanlng and intent of sectlon

6 8 3 ( d ) ( 1 )  o f  t h e  T a x  L a w .



C. That pet i t loner cannot

repayments of loans to Harrison

v .  Comrn lss ioner ,  44  T .C. I I .  L396

}JUL 0 3 1990

2 0  T .  C . M .  1 5 0 )  .

D. That the petitlon of Michael hralte and Carol lJaite ls denled and the

NotLce of Def ic iency issued August 23, 1984 is sustalned, together wlth such

addltional penalty and lnterest as rnay be lawfully owLng.

DATED: Albany, New York STATE TAX COMMISSION
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retroactlvely recharacterize salary Paytrents as

(see Raymond L. Welland and Dorothy J. hlelland

E. Merl Young and Lauretta W. Young v. Conmissioner'

.-R d-,t+r:a-cuJ CZ4.*
PRESIDENT

ISSIONER


