
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Richard P. & Marv Jane VanGinhoven

for  Redetermlnat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1 9 7 7  &  L 9 7 8 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Dor is  E.  Ste inhardt ,  being duly sworn,  deposes and says that  he/she ls  an

employee of  the State Tax Commission,  that  he/she ls  over  18 years of  age,  and

that  on the l8 th day of  February,  1986,  he/she served the wi th in not ice of
Decis ion by cer t i f ied ura i l  upon Richard P.  & Mary Jane VanGinhoven,  the
pet i t ioners in  the wi th in proceeding,  by enclos ing a t rue copy thereof  ln  a

securely  sealed postpaid wrapper addressed as fo l lows:

Rlchard P. & Mary Jane VanGinhoven
724 Grandview Ave.
Olean, NY 14760

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper ln  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
l 8 th  day  o f  Feb rua ry ,  1986 .

that  the sald addressee is  the pet l t ioner
for th on said wrapper is  the last  known address

t i z to
uant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! i l  Y O R K  1 2 2 2 7

February 18, 1986

Rlchard P. & Mary Jane VanGinhoven
724 Grandview Ave.
Olean, NY L4760

Dear Mr & Mrs. VanGinhoven:

Please take not lce of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of revlew at the adnlnlstratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revierd an
adverse decision by the St,ate Tax Cornmlssion may be inst l tuted only under
Art ic le 78 of.  the Clvi l  Pract ice Law and Rules, and must be co"rmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
with thls decision may be addressed to:

NYS Dept,  Taxat ion and Flnance
Law Bureau - Li t igat ion Unit
Bul ldlng / /9,  State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaur s Represent,atlve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon

o f

RICHARD P. VAN GINHOVEN AND MARY JANE VAN GINHOVEN

for Redetermtnation of a Deficiency or for Refund
of Personal Income Tax under Articl-e 22 of. t}:e
Tax Law for  the Years 1977 ard 1978.

DECISION

Petitioners, Richard P. Van Ginhoven and l"lary Jane Van Gtnhoven, 724

Grandview Avenue, Olean, New York 14760, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal lncome tax under Art lc le 22 of the

Tax Law fo r  the  years  1977 and 1978 (F i le  Nos.  34762 and 34763) .

A hearing was held before Brian L. Fr iedman, Hearing Off icer '  at  the

off ices of the State Tax Commission, Buitding / /9,  State Off ice Canpus, Albany'

New York ,  on  October  2 I ,  1985 a t  9 :00  A. I "1 . ,  w i th  add i t iona l  ev ldence to  be

submitted by Novernbex 4, 1985. Pet i t ioners appeared pro se. The Audit  Divis ion

appeared by John P.  Dugan,  Esq.  (Thomas Sacca,  Esq. ,  o f  counsel)

ISSUES

I .  Whe the r  pe t i t i one rs  t ime l y  f i l ed  t he i r  1976  New York  S ta te  pe rsona l

income tax return.

I I .  Whether pet i t ioners t imely f i led a clain to have

York State personal lncome tax for the year 1976 credited

t a x .

I I I .  Whether pet l t ioners are ent i t led to a refund of

income tax for the year 1978.

an

to

overpayment of New

the i r  1977 es t imated

New York St.at.e personal
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FINDINGS OF FACT

1. On Apri l  23, 1981, the Audit  Dlvis ion issued to Richard P. Van Ginhoven

and Mary Jane Van Ginhoven (hereinafter "pet i t ioners") a Not lce and Denand for

Payurent of Income Tax Due for the year 1977 in the auount ot $237.45, plus

int,erest and penalty,  for a total  amount due of $368.43 and a Not ice and Demand

for Payment of Income Tax Due for the year 1978 ln the amount of $140.84, plus

interest,  and penalty,  for a total  amount due of $200.20. The reasons for

issuance of Ehese not lces were set forth on an attachment which provlded as

fo l lows:

"A search of our f i les was unable to locate any record of a 1976 New
York St,ate personal income tax return under your naue and social
securi ty number or that of  your spouse.

T h e ' C o p y ' o f  y o u r  1 9 7 6  r e t u r n  s u b m l t t e d  i n  r e p l y  t o  o u r  l e t t e r  o f
January  6 ,  1981 has  been processed by  th ls  o f f i ce  as  an  or ig ina l  1976
re turn .

The law does not,  permit  us to al low the refund or credit  of  $541.34
you claimed in your income tax return for t .he 1976 tax year.

There is a de,adl ine for f i l ing for a refund or credit  and that date'
Apri l  15, 1980 for Etre L976 tax year,  had expired before you f i led
your  1976 re tu rn  on  January  28 ,  1981.

Pena l t ies  lmpesg6 under  Sec t ion  685(a) (1 )  o f  the  Tax  Law fo r  fa i lu re
to f i le your 1977 and 1978 tax ret,urn on or before the due date at
the rate of 5 '% a month, with a maximum l ini tat ion of 257".

Penalt ies imp,ess6 under Sect ion 685(c) of the Tax Law for underest, i -
mat ion  o f  L9 l '7  tax .

Interest for late payment or underpayment of your L977 and. 1978 tax
has been eharged at the rate of 817" per annum.

L97 7 r978
Personal income tax due
State tax withheld
Stat,e est imated tax paid
Total  prepaynents

ADDITIONAL PERSONAL INCOME TAx DUE

Sect ion  685(c )  Pena l t ,y
Sect ion  685(z r )  (1 )  Pena l ty

$237 .4s  $212 .3s
$71 .5 r

-0-
-0-

-0-
-0-

$237 .45

$  10 .77
59  . 36

71 .5 r

$140 .84

$ -0--ET"
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2 .  Pe t i t i one rs  con tend  tha t  t hey  t lme l y  f i l ed  t he i r  1976  New York  S ta te

personal  income tax return on which they c la imed an overpayment  of  $541.34 to

be credi ted on thei r  est imated tax for  L977.  The Audi . t  Div is ion has no record

o f  rece i v i ng  pe t i t i one rs '  L976  re tu rn  un t i l  pe t i t i one rs  f i l ed  a  copy  o f  sa id

re tu rn ,  a t  t he  reques t  o f  t he  Aud i t  D i v i s i on ,  on  Janua r l  28 ,1981 .

3.  For  the  tax  year  L977,  pe t i t ioners  f i led  Federa l  Forn  4868,  App l ica t ion

for Automatic Extension of Time to Fi le U.S. Individual Income Tax Return, which

extended the t ime to f i le their  1977 return unt i l  June 15, 1978. Pet i t ioners

d id  no t ,  however ,  t ime ly  f l le  the i r  1977 re tu rn ,  bu t ,  ins tead,  f i l ed  sa id

return on June 29, 1979. Pet i t ionerst 1977 return \das f i led on the same date

as  the i r  1978 re tu rn  wh ich ,  there fore ,  nas  a lso  no t  t lne ly  f l led .  On pe t i t loners f

L977 teturn, they clajmed est imated tax paid of $541.34, the amount of their

overpayment from 1976, which resulted in an overpayment for 1977 in the amount

o f  $303.89 .  Pet i t i -oners  c red i ted  the i r  1977 overpayment  o f  $303.89  to  the i r

1978 es t imated tax .  On the i r  1978 re tu rn ,  pe t i t loners  c la ined es t imated  tax

paid of $303.89, the amount of their  overpaynent from 1977 which, together with

Sta te  rax  w i thhe ld .  o f  $7 f .5 i ,  resu l ted  ln  an  overpayment  o f  $163.05 .  On the

1978 return, pet i t , ioners did not seek to have their  overpayment credited to

1979 est imated t ,ax, but,  instead, sought a refund of this amount.

4 .  In  la te  7979,  when pe t i t ioners  d ld  no t  rece lve  the i r  1978 re fund,  they

contacted the Incone Tax Bureau of the Department of Taxatlon and Finance and

were subsequent ly informed that they had been selected for an audlt  examinat ion.

On January 18, 19t i0,  the Audit  Divis ion sent a let ter to pet i t ioners advising

them that a searctr  of  their  f i les was unable to locate any record of a 1976 New

York State person€rl  income tax return on f i le for pet i t ioners. Thts let ter

requested that,  l f :  pet i t ioners had f i led a 1976 return, they should subnit  a
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copy of the return along with addit lonal informatlon requested. Pet i t loners

contend that they responded to this Audit  Divis ion let ter,  but the Audlt

Divis ion has no record of receipt of  said reply.  Therefore, on January 6,

1981, the Audit  Divis i .on sent pet l t ioners another request for the same information

which was previously requested ln their  let t ,er of  Januarl  18, 1980. On Januar!  28,

1981, pet i t ioners subnit ted the lnforuat ion requested and f i led a copy of thelr

1976 re tu rn .

CONCLUSIONS OF LAW

A.  Tha t  sec t l on  687 (a )  o f  t he  Tax  Law,  i n  e f f ec t  f o r  t he  yea r  a t  i s sue ,

p rov ided  as  f o l l ows :

"Claim for credi"t or refund of an overpayment of income tax
shal l  be f i led by the taxpayer wl th in three years f rom the t ime the
return was fi led or two years fron the tfune the tax was pald, which-

ever  of  such per i .ods expi res the la ter ,  or  i f  no return was f i led,

withln t\do ye.ars from the time the tax lsas paid. If the clalm is
f l led wi th in the three year  perLod,  the amount  of  the credi t  or
refund shal l  not  exceed the por t ion of  the tax paid wi th in the three
years immediate ly  preceding the f i l ing of  the c la lm plus the per lod

of  any extensi ion of  t ime for  f i l lng the return.  I f  the c la im is  not

f i led wi th in the three year  per iod,  but  is  f i led wi th in the two year

per iod,  the amount  of  the credi t  or  refund shal l  not  exceed the
port ion of  thre tax paid dur ing the two years imnediate ly  preceding

the f i l ing of '  the c la im.  Except  as otherwise provided in th is

sect ion,  i f  r ro c la im is  f i led,  the amount  of  a credi t  or  refund shal l

not exceed ttre amount which would be allowable if a claim had been

f i led on the date the credi t  or  refund ls  a l lowed."

B .  Tha t  sec t i on  687 (e )  o f  t he  Tax  Law p rov ides ,  i n  pe r t i nen t  pa r t ,  as

fo l l ows :

"No  c rec l i t  o r  r e fund  sha l l  be  a l l owed  o r  made '  . . . ,  a f t e r  t he

expi rat ion of  the appl i .cable per iod of  l imi tat ion spect f ied in  th ls

ar t lc le ,  unlerss a c la im for  credi t  or  refund is  f i led by the taxPayer

wi th in such per iod.  Any la ter  credi t  shal l  be void and any la ter

refund erron€:ous.  r l

C .  Tha t  sec t l on  687 ( i )  o f  t he  Tax  Law p rov ides  as  f o l l ows :

"For  pur :poses of  th is  sect ion,  any tax paid by the taxpayer
before the le is t  day prescr ibed for  i ts  payment ,  aDY incone tax

withheld from the taxpayer during any calendar year' and any amount
paid by the taxpayer as esEimated i .ncome tax for  a taxable year  shal l



- ) -

be deemed Eo have been paid by hin on the f i f teenth day of the fourth
month fol lowing the close of his taxable year with respect to which
such amount const i tutes a credit  or payment. t t

Pet l t ioners are, therefore, deemed to have paid their  I976 New York

State personal income tax on Apri l  15, 1977 .

D. That in view of pet i t ionersr record of fai l ing to t inely f i le their

New York State personal income tax returns for the two years subsequent to 1976

and of fal l ing to promptly conply with the request by the Audit  Di-vis ion for

addit ional information, pet i t ioners have fai led to sustain thelr  burden of

proof,  imposed by sect ion 689(e) of the Tax Law, to show that they f l led a New

York State personal income tax return for the year 1976 pr ior to submisslon to

the  Aud i t  D iv is ion  o f  a  copy  thereo f  on  Januar !  28 ,1981.  Pet i t ioners  d td  no t '

therefore, f i le a clai .m for a credit ing of thelr  overpa)rment of tax for the

year 1976 to their  est imated tax for the year 1977 within the t fune period

provided for in sect ion 687 (a) of the Tax Law as the same ls set forth in

Conclusion of Law "A",  .W,. As a result  of  pet l t ionersr fai lure to make sald

t ime ly  c la l .m,  the  amount  o f  $541.34 ,  overpa id  by  pe t l t loners  fo r  the  year  L976 '

may not be credite.d to est imat,ed tax for the succeeding year and addit ional New

York State personal income tax for the years 1977 and, 1978 is,  therefore'  due

and owing, together with appl icable interest and penalt ies.

E. That the peti-tlon of Richard P. Van Ginhoven and Mary Jane Van Ginhoven

is denied and the notices and demands for paynent of lncome tax due issued on

Apr i l  23 ,  1981 arer  sus ta ined.

DATED: Albany, Nerw York

FEB I s l.:;$
STATE TAx COMMISSION


