
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t l0n
o t

Nicholas J.  Tortorel lo

for Redetermlnatlon of a Defl.ciency or Revlsion
of a Deterninatlon or Refund of Personal Incorne
Tax under Art lc le(s) 22 of the Tax Law
for  the  Year  1982.

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

Davl.d Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an ernployee of the State Tax Co 'nl.sslon, that he/she l.s over 18 yearg
of age, and that,  on the 26th day of Septenber,  1986, he/she served the wlthln
not lce of Decislon by cert l fLed nal l  upon Nicholas J.  TorEorel lo the pet l t loner
ln the within proceeding, by enclosing a true copy thereof l"n a securely sealed
postpald wrapper addressed as fol lows:

Nlchotas J.  Tortorel lo
. 160 Foxwood Rd.

West Nyack, NY 10994

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service withl-n the State of New York.

That deponent further says that the said addressee ls the pet i t loner
herein and that the address set forth on said nrapper Ls the last known address
of the pet, i t loner.

Sworn to before ne chls
26th  day  o f  September ,  1986.

to adninlster oaths
Tax Law sect ion 174pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Septenber  26 ,  1986

Nicholas J.  Tortorel lo
160 Foxwood Rd.
WesE Nyack, NY L0994

Dear Mr. Tortorel lo:

Please take notlce of the Declslon of the State Tax Cornrnlssion enclosed
herewith.

You have now exhausted your right of revlew at the adnl"nlstrative leve1.
Pursuant to sectLon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse declsion by the State Tax CornmLssLon may be lnstituted only under
Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, r^rithLn 4 months from the
date  o f  th is  no t ice .

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bul ldtng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very t , ruly yours,

STATE TAX COMMISSION

c c : Taxlng Bureauts Representat l .ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NICHOLAS J. TORTORELLO

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under ArttcLe 22
of the Tax Law for the Year 1982.

DECISION

Peti t ioner,  Nicholas J.  Tortorel lo,  160 Foxwood Road, West Nyack, New York

L0994, f i led a pet i t ion for redetermlnat lon of a def ic lency or for refund of

personal lncoue tax under Art ic le 22 of the Tax Law for the year f982 (Fi le No.

s5690) .

A hearing was held before Brian L. Fr iednan, Hearing Off icerr at  the

off lces of the State Tax Commission, Two Llor ld Trade Center,  New York, New

York ,  on  January  14 ,1986 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

March 25, 1986. Pet i t ioner appeared gg gg. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet l t ioner rras a person required to col lect,  t ruthful ly account

for and pay over withholding taxes with respect to Dresner,  Morr ls & Tortorel lo

Research, Inc. and National Survey Research Group, Inc.,  and wiJ.J-fuJ-J-y fai led

to do so, thus becoming 1lable for a penalty under sect lon 685(g) of the Tax

Law.

FINDINGS OF FACT

1. On November 28, 1983, the Audit  Dlvis lon lssued to Nicholas J.  Tortorel lo

(hereinafter rrpet i t lonerr ' )  a Statement of Def ic iency and Notice of Def ic iency

assert ing a penalty pursuant to sect ion 685(g) of the Tax Law against Pet i t loner
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as a person required to col lect,  t ruthful ly account for and pay over withholding

taxes of Dresner,  Morr is & Tortorel lo Research, Inc. (hereinafter t tDMTt')  in the

amount of $16,464.2I for the withhol-ding tax perlod Jul-y 1, 1982 through

December 31, 1982. Payment in the amount of $1L,754.81 was recelved from

bankruptcy proceedings which had been voluntar i ly inst i tuted by DMT.

2. On November 28, 1983, the Audit  Divls ion issued to pet i t loner a

Statement of Def ic iency and Notlce of Def ic iency assert ing a penalty pursuant

to sect ion 685(g) of the Tax Law against pet i t loner as a person required to

collect, truthfully account for and pay over withholding taxes of National

Survey Research Group, Inc. (hereinafter t tNSRG") in the amount of $12'299.LL

for the withhol-ding tax period July l ,  L982 through December 31, 1982. Paynent

in the amount of $8r78I. I2 was received from bankruptcy proceedings whlch had

been voluntar l ly lnst i tuted by NSRG.

3. DMT was a publ ic opinion research corporat lon which did surveys of

pol i t ical  campaigns and did corporate research. For the period at issue, i t

wasn in fact,  a holding company for NSRG; Dresner,  Morr is & Tortorel lo Media;

Dresner,  Morr i .s & Tortorel lo Research and Dresner,  Morr is,  Tortorel lo & Sykes.

Richard Dresner, Richard Morris and petitioner each onrned one-thlrd of the

stock of DMt at the t ime of i ts incorporat lon. Pet i t ionerts pr imary dut ies for

DMT were to sel l  corporate research and also to supervise certaln personnel and

administrat lve matters. He was an authorized slgnatory and dLd, on occasion,

sl-gn checks for DIf f .  Pr ior to January, 1983, pet i t ioner was not involved in

the preparation of tax returns or the slgning of checks for payment of taxes

for Dl4T or NSRG.

4. Prior to i ts incorporat ion, DMT was a partnership. I ts partnershlp

agreement provided that Rlchard Dresner was to have prlnary responslbility for
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the f lnancial  aspects of the company. After incorporat ion, Mr. Dresner cont inued

as chlef f lnanclal  of f icer and had pr lmary authorl ty over such matters as

contracts,  loans and leases. During the period at lssue'  pet i t ioner asked

Mr. Dresner whether or not Dlfl was tfunely fil ing and paylng its withhol-ding

taxes and was Lnformed that the corporat ion was current in l ts said tax l iabl l i t ies.

A11 tax related mater lal  was kept under lock and key by Mr. Dresner and, as

such, hras not uade aval lable for pet l t lonerfs lnspect ion unt i l  January'  1983

when Mr. Dresner resigned.

5. 0n March 31, 1979, a wri t ten agreement nas entered into between

Barbara Keleman, Lesl ie Greene, Richard Morr is and Richard Dresner,  the purpose

of which was to form a corporation known as NSRG. In the sald agreement'

pet i t j -oner was neither an off icer nor a shareholder.  I"1r.  Morr is and I"1r.  Dresner

subsequently purchased the shares of Barbara Keleman and Leslle Greene. After

the sald purchase of stock by Mr. MorrLs and Mr. Dresner,  the operat lon and

administrat ion of the corporate affairs of both DMT and NSRG were, in fact,

performed as i f  there had been a corporate merger.  Al though he never signed

any corporate documents formally appoint.ing him as an officer of NSRG, petitioner

was told by Mr. Dresner that he was the Secretary of the corporat ion and was

authorlzed to be a signatory for corporate bank accounts. Pet i t ioner t las

inforned that he was to act as Secretary solel-y for the purpose of enabling hln

to be a corporate signatory in the event of the absence of the other corporate

off icers. However,  pet i t ioner never signed corporate checks or tax returns for

NSRG unt l l  Mr.  Morr is and Mr. Dresner resigned in January, 1983.

6. On May 22, 1980, an option agreement hras entered into between DMT and

Apple Associates, the purpose of which was to induce Apple Associates to

acquire conmon stock of DMT. The said option agreement was slgned by Richard
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Dresner, on behalf of DMt, and by Howard Samuelsr on€ of the principal partners

of AppJ-e Associates. In the rnlddle of L982, Mr. Samuels became Chairnan of the

Board for DMT and NSRG. After the resignat ion of Mr. Dresner and Mr. Morr is

durLng Januaryr 1983, petLt loner r i ras lnstructed to sLgn and f i le a New York

State Forn IT-2103, withholding tax reconci l iat ion form, on behalf  of  NSRG, ln

order that NSRGTs employees could receive their W-2 forms. At that tlme,

petitloner intended to issue a check for payment of the said withholding taxes'

but was informed by Mr. Samuels that the corporation had insufficlent funds to

do so. From the time Mr. Samuels became Chairuan of the Board, hls approval

was required before any corporate checks were issued.

7. In February, 1983, pet i t ioner,  on behalf  of  both DMt and NSRG, f i led

voluntary petitions in bankruptcy J.n accordance wlth Chapter 7 of Tltl-e 11 of

the Unlted States Code. During the pendency of the bankruptcy proeeedl-ngs,

pet l t ioner assisted the bankruptcy trustee in the administrat ion of the bankruptcy

case by providing information and background concerning all asPects of the

t rus teers  inves t iga t ion  and the  debtors r  opera t ions .  Pet l t ioner  a lso  ass is ted

the trustee in l i t igat ion agalnst Richard Dresner and others for corporate

rdaste, mismanagement and fraud, fraudulent conveyances, avoldable preference

and post-bankruptcy transfers.

CONCLUSIONS OF LAW

A. That in light of payments recelved from bankruptcy proceedings, as

l-ndicated in Findings of Fact "1r' arrd "2", E11p.I3,, the deficlency at l"ssue

relat ing to the withholdlng taxes of Dl[T ls reduced to $4 ,709.40 and the

def ic iency at issue relat ing to the withholding taxes of NSRG is reduced to

$ 3 , 5 r 7 . 9 9 .
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B. That where a person ls required to col lect,  t ruthful ly account for and

pay over withholding tax and willfull-y falls to collect and pay over such tax,

sect ion 085(g) of the Tax Law imposes on such person ". . .a penalty equal to the

total  amount of the tax evaded, or not col lected, or not accounted for and paid

over .  "

C. That sect lon 685(n) of the Tax Law def lnes a person, for purposes of

sect l -on 685(g) of the Tax Law, to include:

t t . . .an individual,  corporat lon, or partnershlp or an off lcer or
employee of any corporat lon.. .or a member or employee of any partner-
ship, who as such officer, employee or member is under a duty to
perform the act in respect of whlch the violaEion occurs."

D. That the question of whether petltioner tras a person under a duty to

collect and pay over withholding taxes must be determlned on the basls of the

facts presented. Some of the factors to be considered lncLude whether pet l t ioner

slgned the corporat lonrs tax returnsr poss€ssed the r ight to hire and discharge

employees or der ived a substant lal  port ion of his income from the corporat ion.

Other relevant factors include the amount of stock pet i t loner heldr the actual

sphere of his dut ies and hls authori ty to pay corporate obl- lgat ions and/or

exercise authori ty over the assets of the corporat ion. Matter of  Amengual v.

S t a t e  T a x  C o m n . ,  9 5  A . D . } d ,  9 4 9  ( T h l r d  D e p f  t . ,  1 9 8 3 ) ;  ,

70  A.D.2d .  987 (Th i rd  Depr t . ,  L979) .  F ina l l y '  the  tes t  o f  wL l l - fu lness  ls

whefher the act, default or conduct was ilvoluntarlly done wlth knowledge that'

as a result, trust funds of the government w111 not be pal"d over; intent to

deprive the government of its money need not be shown, merely something more

Ehan accidenta l  nonpayment  Ic i ta t ion omlt ted] . t t  Mat ter  of  Ragonesi  v .  New York

S t a t e  T a x  C o m r . ,  8 8  A . D . 2 d .  7 O 7 ,  7 0 8  ( T h l r d  D e p r t . ,  1 9 8 2 ) .

E. That with respect to Dl'fI, although petltloner was a shareholder and

off icer thereof,  the actual sphere of hLs dut ies dLd not lnclude the preparat ion
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and fil ing of tax returns and payurent of corporate wlthhoLdtng taxes. For the

period at lssuer pet i t ioner attempted to ascertain from the off lcer in charge

of paynent of corporate financlal obligattons whether or not the corporatton

vas current in lts fil ing and paying of withholding tax and was lnforned that

returns were f i led and taxes were paid. Not unt i l  the subsequent resignat ion

of said off icer did pet l t loner learn that DMI had not f i led returns or pald

withholding taxes for the period at issue. Pet i t ioner thereupon f i led a

voluntary pet i t ion ln bankruptcy, asslsted the trusEee in pursulng adversary

proceedings and claims and provided the sald trustee wlth information and

assistance to permit settlement of the bankruptcy proceedlng which included the

payment of a port ion of the corporat lonfs withhol-ding tax def ic iency as lndicated

in Finding of Fact r '1".

F. That with respect to NSRG, pet l t ioner was not a shareholder and was

appointed as an off icer so1e1y for the purpose of convenience, 1.e. '  to enable

hin to act as a signatory in the event of the absence of other off icers. Not

unt l l  January, 1983, did pet l t ioner ever sign a corporate withholding tax

return on behal-f of NSRG and he did so onlv at the inslstence of the Chaj.rnan

of the Board. Pr ior to said t ime, pet l t loner never signed corporate checks or

tax returns and it was not withln the scope of his authorlty to do so. Only

aft.er Richard Morris and Richard Dresner became the sole sharehol-ders of NSRG

and completed a de facto merger with DMT did petitioner become lnvolved ln the

act iv i ty of NSRG. He did not,  however,  perfonn any dut ies relat ing to the

f inancial  operat ions of the corporat ion unt i l  af ter the reslgnat lon of Mr. Morr is

and Mr. Dresner.  After the said resignat ions, pet l t loner f i led a New York

State Forn 2103 at the request of the Chairman of the Board and attempted to

lssue a check for the payment of the withhol-ding tax due, but was unable to do
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so due to lack of funds in the corporate account. As he did for DMI, petltioner

also filed a voluntary petition in bankruptcy on behalf of NSRG and provlded

assistance to the trustee in bankruptcy in pursuing clalms and subsequently

settling the bankruptcy proceedings which resulted in the payment of a portion

of the corporat ionrs withholding tax def ic lency as indicated in Findlng of Fact

t t z n .

G. That pet i t loner was not a person who was responslble for the col lect lon

and payment of the withholdlng taxes of Dresner, Morris & Tortorello Research'

Inc. and National Survey Research Group, Inc. for the period at l -ssue herein

and is not,  therefore, l lable for the penalty asserted against him pursuant to

sect ion 685(g) of the Tax Law.

H. That the pet i t ion of Nicholas J.  Tortorel lo is granted and the not iees

of def lc iency lssued November 28, 1983 are hereby cancel led.

DATED: Albany, New York STATE TAX COMMISSION

$EP fl 6 1Y86


