
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Herber t

the Pet i t ion

Tompkins

o f
o f

F .

for  Redeterminat ion of  a Def ic lency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Year  1980 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet 1"1. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 26th day of May, L987, he/she served the within not lce
of Decision by cert i f ied mai l  upon Herbert  F. Tonpkins the Pet i t ioner in the
wlthin proceedi.ng, bI  enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol- lows:

Herbert  F. Tompkins
6032 Indrio Rd. P-5
Ft .  P le rce ,  FL  3345I

and by deposi t lng same enclosed
post  of f ice under the exclus ive
Serviee within the State of New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
26th day of  May,  L987.

rized to administer oaths

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

tha t  the  sa id  addressee ls  the  pe t l t ioner
forth on said l^rrapper ls the last known address

pursuanc to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

NIay 26, L987

Herbert F. Tompklns
6032 Indrlo Rd. P-5
Ft .  P le rce ,  FL  33451

Dear Dlr. Tornpklns:

Please take not lce of the Declslon of the State Tax Conmission enclosed
herewith.

You have now exhausted your rlght of review at the adminlstratlve level.
Pursuant to sectlon(s) 690 of. the Tax Law, a proceedlng ln court t,o revlelt an
adverse declsion by the State Tax Cornmisslon may be lnstltuted only under
Artlcle 78 of the clvll PractLce Law and Rules, and must be coumenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th ls  no tLce .

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Assessment Revtew Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxl.ng Bureau I s Representatlve



STATE OF NEW YORK

STATE TAX CO}OIISSION

In the Yatter t he  Pe t i t l on

IIERBERT F. TOMPKINS

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1980.

DECISION

Pet i - t ioner ,  Herber t  F .  Tonpk lns ,  6032 Indr lo  Road,  P-5 ,  F t .  P le rce ,

Flor ida 33451, f l led a pet i t ion for redeterminatton of a def ic lency or for

refund of personal lncome tax under Art lc le 22 of the Tax Law for the year 1980

( F i l e  N o .  6 8 0 8 5 ) .

On February 9, L987 ,  pet i t ioner advised the State Tax Conmisslon that he

deslred to wal"ve a hearing and to submlt the case to the State Tax Comml-ssLon

based upon the ent ire record contalned in the f i le,  wlth the submission of

b r ie fs  by  February  13 ,  1987.  A f te r  due cons ldera t lon  o f  sa ld  record ,  the  Sta te

Tax Commission hereby renders the fol lowing declslon.

ISSUE

tr{hether the Audlt  Divis ion properly denied pet i t loner 's clalm for a refund

of an overpa)rment of New York State personal incorne tax for the year 1980.

FINDINGS OF FACT

1. Herbert  F. Tornpkins (hereinafter rrpetLt ioner") t lnely f i led New York

Sta te  res ldent  income tax  re tu rns  fo r  the  years  1980,  1981,  1982 and 1983 and

paid the amount of tax stated to be due on the returns f l led. Cn each of these

returnsr pet i t ioner included, in his New York adjusted gross income' amounts

whlch represented the proceeds of a pension from New York State.

o f

o f



-2-

2. Pet i t ioner subsequent ly became aware that he had erroneously Lncluded,

in his New York adjusted gross lncome, the proceeds of his State penslon and,

on Februaty 9,1985, f i led amended returns for each of sald years claiming an

overpayment as a result of including the penston proceeds as New York taxable

income.

3 .  For  the  years  1981,  1982 and 1983,  the  Depar tment  o f  Taxat ion  and

Flnance, upon receipt of  pet i t ionerts amended returns, issued refunds for the

overpayment of personal income tax.

4. 0n March 31, 1986, the Audit  Divls ion -  Central  Income Tax Sect ion

issued to  pe t i t ioner  a  Not ice  o f  D isa l lowance o f  pe t i tLoner rs  c la im fo r  a

refund of an overpayment of personal i.ncone tax in the amount of $44.41 for the

year 1980, on the basls that the claln for refund was not t imely f l led.

5. Pet i t ioner contends that his or iginal  return f i led for 1980 clear ly

indicated that pension income r{ras included and that the Department of Taxation

and Finance should have ascertalned the source of the pension income from

peti t ioner,  and should have lmmedlately refunded the overpaynent after l t  had

ascertained that 1t  represented the proceeds of a New York State employeets

pens ion .

CONCLUSIONS OF LAW

A.  That  sec tLon 6L2(c)  (3 )  o f  the  Tax  law prov ldes  thac  there  sha l l  be

subt rac ted  f ron  Federa l  adJus ted  gross  income " Ip ]ens lons  o f  o f f i cers  and

employees of this state, i ts subdivls lons and agencies, to the extent l -ncludible

in gross incoue for federal income tax purposesrr.

B. That sect ion 687(a) of the Tax Law provides that a claim for credlt  or

refund of an overpa)rment of income tax shall be flled wlthin three years from
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the ti.ne the return lsas filed or two years fron the tfune the cax was pald,

whLchever period explres later.

C. That sect lon 697(d) of the Tax Law provLdes as fol lows:

"Special  refund authorl ty.---Where no quest lons of fact or law are
lnvolved and lt appears fron the records of the tax commLssion that any
uoneys have been erroneously or ll legally collecEed from any taxpayer or
other person, or paid by such taxpayer or other person under a nistake of
facts,  pursuant to the provisions of thls art ic le,  the tax commlssion at
any time, wlthout regard to any perlod of llnitatlons, shal1 have the
power, upon maklng a record of lts reasons therefor in wrltlng to cause
such uoneys so pald and belng erroneously and tllegally held to be refunded
and to issue therefor l ts cert i f lcate to the comptrol ler. ' l

D. That,  pet l t , ioner erroneously included the proceeds of hls St,ate

pension ln hls New York adJusted gross income for the year 1980. Slnce such

proceeds were lncluded Ln pet l t ionerts New York adjusted gross income under

a mistake of fact and there ls no quest lon of fact or law, pet l t lonerts claiu

for refund of the resulting overpayment wLll be granted, notwithstanding the

perlod of l ln l- tat lon for c lairn for refund set forth in sect lon 697 (a) of the Tax

Law (see Matter of the Pet l t ion of Issac and Ll lyan Zinmet,  State Tax Commlsslon,

0 c r o b e r  1 4 ,  1 9 6 8 ) .

E. That the pet i t ion of Herbert  F. Tonpkins ls granted and the suu of

$44.4I is to be refunded, together wlth such lnterest as may be lawfu1ly owing.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 6 1987
PRESIDENT

COMMISSIONER


