
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t l -on :
o f

Ta l la rdy  E lec t r i c ,  Inc .  :
AFFIDAVIT OF MAILING

for Redeterminat lon of a Def lc iency or Revision :
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the :
P e r l o d  5 / L / 8 0  -  L 2 / 3 1 / 8 0 .

:

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of ager €rod that on the 28th day of January, 1986, he/she served the wlthln
not ice of Decision by cert l f ied mai l  upon Tal lardy Electr ic,  Inc. '  the
pet i t ioner in the withln proceedi.ng, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Ta l la rdy  E lec t r l c ,  Inc .
P . O .  B o x  3 3 2 6
Poughkeepsl"e, NY 12603

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the sald addressee i .s the pet i t loner
herein and that the address set forth on sald wrapper is the last known address
of  the  pe t l t ioner .

Sworn to before rre thls
28 th  day  o f  January ,  f986.

Authorized to adninister oaths
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Ta l la rdy  E lec t r i c ,  Inc .

for Redet,erminat ion of a Def lc lency or Revtslon
of a Determi-nat lon or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the
P e r i o d  5 / L / 8 0  -  1 2 / 3 1 / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conurl-ssion, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the withln not ice
of Declslon by cert i f led mal l  upon Lou Lewls, the representat lve of che
pet i t loner in t ,he wtthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Lou Lewis
55 Market Street
Poughkeeps ie ,  NY 12601

and by deposit l -ng same enclosed ln a postpald properly addressed wrapPer in a
post off ice under the exclusive care and custody of che Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee 1s the representat lve
of the pet l t loner herein and that the address se! forth on said \rrapPer ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
28 th  day  o f  January ,  1986.

ster  oaths
s e c t i o n  1 7 4

7
/*

Authorized
pursuant to

to adm



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 28, 1986

Ta l la rdy  E lec t r i c ,  Inc .
P . O .  B o x  3 3 2 6
Poughkeepsie, NY L2603

Gentlemen:

Please take not ice of the Decision of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your rlght of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to revier i l  an
adverse decislon by the St,ate Tax Commisslon may be inst i tuted only under
Art ic le 78 of.  the Clvl l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th ls  no t ice .

Inqulrles concerning the computatlon of tax due or refund allowed i.n accordance
with thls declslon mav be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Ll t igat ion Unlt
Bul ldlng i f9,  State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly yours '

STATE TAX COMMISSION

cc:  Pet l t loner ts  Representa t ive
Lou Lewts
55 Market Street
Poughkeepsie, NY 1260I
Taxlng Bureaurs Representat lve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

TALLARDY ELECTRIC, INC. DECISION

for  Redet .erminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under ArtLcLe 22 :
of  the Tax Law for  the Per lod May 1,  1980
th rough  December  31 ,  1980 .  :

Pet i t ioner ,  Ta l la rdy  E lec t r i c ,  Inc . ,  P .0 .  Box  3326,  Poughkeeps ie ,  New York

12603, f i led a pet i t ion for redeterminat lon of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the period May I  '  1980

through December  31 ,  1980 (F i le  No.  45573) .

A fornal hearing was held before Brian L. Fr iedrnan, Hearing Off icer '  at

the  o f f l ces  o f  the  Sta te  Tax  Commiss ion ,  Bu i ld ing  119,  S t ,a te  Of f l ce  Campus,

A lbany ,  New York ,  on  May 21 ,  1985 a t  2245 P.M. ,  w i th  a l l  b r ie fs  to  be  subn l t ted

by  September  16 ,  1985.  Pet i t loner  appeared by  Lou Lewis ,  Esq.  The Aud l t

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Thornas  C.  Sacca,  Esq. ,  o f  counse l ) .

ISSUE

lr lhether pet i t lonerrs unt imely f i l lng of i ts wlthholding tax returns and

late payment, of the withholdlng tax for the period at issue was due to reasonable

cause and no t  w i l l fu l  neg lec t .

FINDINGS OF FACT

1.  On December  3 ,  1981,  the  Aud i t  D iv is ion  issued to  Ta l la rdy  E lec t r i c ,

Inc. (hereinafter rrpet i t loner") ,  a Not ice and Demand for Unpaid Wtthholding Tax

Due for the year 1980 which asserted a balance of withholding tax ln the amount
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o f  $ 8 7 , 2 L 8 . 7 4 ,  p l u s  l n t e r e s t  o f  $ 1 1 , 3 6 0 . 1 6  a n d  p e n a l t i e s  u n d e r  s e c t i o n s  6 8 5 ( a ) ( 1 )

a n d  ( 2 )  o f  t h e  T a x  L a w  o f  $ 2 6 , 2 4 7 . 4 I ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 2 4 , 8 2 6 . 3 I .

2.  Pet i t ioner paid the total  amount due, but subsequent ly f i led a claim

for refund of $26,086.30 which amount represents the penalt les assessed under

sec t ions  685(a) ( l )  and (2 )  o t  the  Tax  Law fo r  the  per iod  May 1 ,  1980 th rough

December 31, 1980 for the late f i l ing and payment of income tax r^ ' i thheld from

i ts  employees  dur lng  th is  per lod .  I t  l s  pe t i t ioner 's  pos i r ion  tha t  dur ing  the

period at issue, i ts fai lure to t imely f i le and pay withholding taxes was due

to reasonable cause and not wl l l fu l  neglect and that penalt ies should not,

there fore ,  be  assessed.  Th is  pos l t ion  is  based upon pe t i . t ioner 's  conten t lon

tha t  he  was fo rced to  re ly  upon h is  employees 'mlssrepresenta t lons  and tha t ,

due to his i l lness and frequent absence from work, he lacked the abl l l ty to

veri fy the truth of the employeets statements.

3. Pet i t loner has a history of fai l ing to f l le and pay withholdlng taxes

within the prescr ibed t ime period, including the ent ire year of 1978 and ten

out  o f  twe lve  months  in  1979.

4 .  C.  Car I  Ta l la rdy ,  J r .  (here ina f te r  "Ta l la rdy" ) ,  the  pres ident  o f

pet i t ioner,  r t ras i ts sole shareholder unt i l  July,  1980 when pet l t ioner merged

with Charles C. Tal lardy, I I I ,  Inc. which became a whol ly-owned subsldlary.  As

cons ldera t ion  fo r  th is  merger ,  Ta l la rdy ts  son,  Char les  C.  Ta l la rdy ,  I I I ,  became

a 50 percent shareholder of pet i t ioner.  Tal lardy r{as responsible for of f lce

adrn ln is t ra t ion  wh i le  h is  sonrs  du t ies  were  pr imar l l y  ln  the  f ie ld .

5. For a period of approxiurately f ive years, ending on June 30, 1981,

pet i t ionerrs bookkeeper was entrusted by TalJ-ardy wlth the responsibi l i ty of

f i l ing State withholding tax returns and paying the tax. Tal lardy also delegated

simi lar responsibi l i t ies to pet i t ionerrs accountant dur ing this period. These
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funct ions were performed without Tal lardyts supervision; the bookkeeper was

given an authorized stamp of Tal lardyrs signature to enable her to slgn paychecks

and legal documents r^r i thout Tal lardyts approval .

6.  In the last quarter of 1979, Tal lardy began to feel  i l l  and, as a

result  thereof,  he substant lal ly reduced his workload. In 1980, Tal lardy had

dlf f icul ty breathing and suffered from angina attacks and dlzzy spel ls.

Tal lardy was hospital ized several  t imes during the period at issue and' in

November of 1981, underwent a carot ld arterectomy. Pet i t ioner attr ibutes i ts

fai . lure to f i le returns and pay withholdlng taxes durlng the period at isgue to

Ta l la rdy fs  i l l ness  and lncapac i ty .

7. Whl1e Tal lardy was i l l ,  he inquired about the f l l ing of the withholding

tax returns and payment of withholding taxes from the bookkeeper and the

accountant,  but he was not informed that returns had not been f i led and taxes

had not been paid. Because she was extremely coneerned with TaLlardy's health

and did not r i rant to cause hin further stress which could cause a defer lorat ion

of his condit ion, the bookkeeper,  whenever asked about the status of the

withholdlng taxes by Tal lardy, always told hl-n that the returns had been f l led

and the taxes had been paid.

8 .  Because o f  Ta l la rdy ts  i l l ness  and absence f rom work '  pe t i t ioner

suffered f inancial  losses and severe cash f tow di f f icul t ies with the result

that pet i t ionerrs bookkeeper diverted withholdlng tax monies to other obl lgat ions

of  pe t i t ioner .

g. Pet i t ioner denies responsibi l l ty for the conduct of i ts bookkeeper who

was specif ical ly instructed to keep Tal lardy inforured as to corPorate act iv i t ies

but who, nevertheless, acted beyond her authori ty by fal l ing to pay withholding



taxes as instructed and by

been paid when specif ical ly
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fai l ing to inform Tal lardy that said taxes had not

asked by Tal lardy.

CONCLUSIONS OF LAI,I

A. That  sect ion 685(a)  (1)  of  the Tax Law imposes a penal ty  for  fa i lure to

f i l e  a  t ax  re tu rn  on  o r  be fo re  t he  p resc r i bed  da te  and  sec t i on  685 (a ) (2 )

imposes a penalty for failure to pay the amounts shovrn as tax on any return

required to be f i led on or  before the prescr lbed date "unless i t  ls  shown that

such  fa l l u re  i s  due  to  reasonab le  cause  and  no t  due  to  w i l l f u l  neg lec t . . . t ' .

B.  That ,  sect lon 607(a)  of  the Tax Law provldes as fo l lows:

"Any term used in this article shall have the same meaning as
when used in a courparabLe context in the laws of che United States
re lat ing to federal  income taxes,  unless a d i f ferent  meaning Is
c lear ly  requi red.  Any reference in th is  ar t ic le  to the laws of  the
Uni ted States shal l  mean the provis lons of  the in ternal  revenue code
of  n ineteen hundred f l f ty- four ,  and amendments thereto,  and other
provis ions of  the laws of  the Uni ted States re lat ing to federal
income taxesr as the same may be or become effecti.ve at any time or
f rom t ime to t i "ne for  the taxable year . r l

C.  That  sect ion 7501(a)  of  the Internal  Revenue Code provldes as fo l lows:

"tr 'Ihenever any person is required to collect or withhold any
lnternal revenue tax from any other person and to pay over such tax
to the Uni ted States,  the amount  of  tax so col lected or  wi thheld
sha11 be held to be a specia l  fund ln t rust  for  the Uni ted States.
The amount  of  such fund shal l  be assessed,  co l lected,  and paid in  the
same manner and subject to the same provisions and llmitatlons
( lnc luding penal t ies)  as are appl lcable wl th respect  to  the taxes
from whi.ch such fund arose.

D .  T h a t  T r e a s .  R e g .  s e c t l o n  3 0 1 . 6 6 5 1 - l ( c ) ( 1 )  p r o v i . d e s ,  i n  p e r t l n e n t  p a r t ,

fo l lows:

"A fai lure to pay wi l l  be considered to be due to reasonable
cause to the extent that the taxpayer has made a satlsfactory showing
that he exercised ordlnary buslness care and prudence in provi ,ding
for payment of his tax l iabi l l ty and was nevertheless el ther unable
to pay the tax or would suffer an undue hardshlp (as descr ibed in
1 .6161-1(b)  o f  th is  chapter )  i f  he  pa id  on  the  due da te . r '
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T r e a s .  R e g .  s e c t i o n  3 0 1 . 6 6 5 1 - 1 ( c ) ( 2 )  s e t s  a  h i g h e r  s t a n d a r d  f o r

ordinary business care and prudence in the case of withholding taxes by providing

as  fo l lows:

"In deternining l f  the taxpayer exercised ordinary business care
and prudence in providlng for the payment of hls tax l iabi l i ty,
considerat ion wi l l  be given to the nature of the tax whlch the
taxpayer has fai led to pay. Thus, for example, facts and circum-
stances whlch, because of the taxpayerts efforts to conserve assets
in marketable form, Day constitute reasonable cause for nonpayment of
income taxes uay not const i tute reasonable cause for fai lure to pay
over  taxes  descr ibed ln  sec t ion  7501 tha t  a re  co l lec ted  or  w i thhe ld
from any other person.t t

E. That pet i t ioner fai led to exerci .se ordlnary buslness care and prudence

in providing for the payment of i ts tax l iabi l l ty by entrust ing l ts bookkeeper

and accountant with the responsibi l i ty of  f l l ing returns and paying taxes'  in

l igh t  o f  the i r  pas t  de l inquenc ies .

F .  That  rhe  Un i ted  Sta tes  Supreme Cour t ,  in  Un i ted  Sta tes  v .  Boy le '  105

S .  C t . 6 8 7 ,  8 3  L .  E d . 2 d , 6 2 2 ,  n o t e d  t h a t  a d m i n i s t r a t i v e  r e g u l a t i o n s  a n d  p r a c t i c e s

exempt late f l l ings from the penalty when the tardi-ness results from postal

delays, l l lness and other factors largely beyond the taxpayerts control .  In

the  case a t  bar ,  however ,  pe t i t ioner ts  dec ls ion  to  en t rus t  i t s  bookkeeper  and

accountant with the responsibi l i ty for f l l ing r^r i thholding tax returns and

paylng taxes was made pr lor to the perlod at issue and was not made as a result

o f  Ta l la rdy fs  i l l ness .

G. That the pet i t ioner incorrect ly contends that the wrongful  acts of

unsupervised agents are not attr ibutable to the corporat ion for the purpose of

refut ing the existence of reasonable cause for the late f i l ing and paynent of

withholding taxes.
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"The absence of reasonable cause for delay and the existence of
w i l fu l  neg lec t  on  beha l f  o f . . .an  employee o f  p la in t i f f  corpora t ion '  may be
imputed to plaint i f f  eorporat, ion to est,abl ish l ts absence of reasonable
cause and the existence of wl l ful  neglect.  Plaint l f f  corporat ion cannot
avoid l iabi l i ty for assessed tax penalt les by delegat ing the nlnister ial
responsibillty of complying with known federal employment tax obllgatlons
to an unsupervised employee." Obstetr ical
&  G y n e c o l o g i c a l  G r o u p ,  P . A .  v .  U . S . ,  7 9 - 2  U . S . T . C .  t t 9 5 1 f  .

H .  That  the  pe t i t ion  o f  Ta l la rdy  E lec t r i c ,  Inc .  i . s  den led .

DATED: Albany, New York STATE TAX COMMISSION

JAI'I 2' fi igS6-
PRESIDENT

,r l/uvra
COMMISSIONER


