
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

The Estate of  Wendel l  Sweet ing
and Mary Sweeting, Indivldually & as Executrix

for  Redeterminat lon of  a Def i -c iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
r97 6.

State of  New York :
s s .  :

County of Albany :

Dor is  E.  Ste inhardt ,  being duly sworn,  deposes and says that  he/she is  an

employee of  the State Tax Commission,  that  he/she is  over  18 years of  age,  and

that  on the 18th day of  February,  1986,  he/she served the wi th in not ice of
Decis ion by cer t f f ied nai l  upon The Estate of  Wendel l  Sweet lng,  and Mary

Sweet ing,  Indiv idual ly  & as Executr ix ,  the pet i t ioners l -n the wi th in
proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as f  o l lor^rs:

The Estate of  Wendel l  Sweet ing
and Mary Sweetingr Indivldually & as Executrix
504  W.  Hog le  Ave .
Deland,  FL 32720

and by deposl t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive eare and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

AFFIDAVIT OF MAILING

that  the said addressee is  the pet i t ioner
for th on sald wrapper ls  the last  known address

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
18 th  day  o f  Feb rua ry ,  1986 .

rlzed to ad
suant to Tax

is te r  oa ths
s e c t i o n  1 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt ,er of  the Pet i t ion
o r

The Estate of Wendel l  Sweeting
and Mary Sweeting, Indivldual ly & as Executr ix

for Redeternlnat l"on of a Def ic iency or Revision
of a Determinat,i"on or Refund of Personal Incone
Tax under Art lc le 22 of the Tax Law for the Year
L 9 7 6 .

AFFIDAVIT OF MAILING

State of New York :
S S . :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Commlssion, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he served the wlthin not ice of Declsion
by cert i f ied urai l  upon Edgar A. Coapman, the representat ive of the pet i t ioners
ln the within proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edgar A. Coapman
Coapman, Klafehn, Helse & Ri ley
P . O .  B o x  3 5 0
Brockpor t ,  NY 14420

and by deposlt ing same enclosed ln a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponenf further says that the sald addressee ls the representative
of the pet i t loner herei-n and that the address set forth on sald wrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th ls
18 th  day  o f  Feb rua ry ,  1986 .

s ter  oa ths
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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February  18 ,  1986

The Estate of Wendel l  Sweetlng
and Mary Sweeting, Individual ly & as Executr ix
504 W.  Hog le  Ave.
De land,  FL  32720

Dear Mrs. S\reet ing :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decision by the State Tax Connlssion may be inst l tuted only under
Art ic le 78 of.  the Clvl l  Pract ice Law and Rulesr aod nust be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th ls  no t lce .

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with this decislon mav be addressed t ,o:

NYS Dept. Taxation and Flnance
Law Bureau - Ll t igat lon Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet. i t ioner 's Representat, lve
Edgar A. Coapman
Coapman, Klafehn, Helse & Rl ley
P . O .  B o x  3 5 0
Brockpor t ,  NY 14420
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

THE ESTATE OF WENDELL S!ilEETING
and

MARY SWEETING, Indlvi.dually and as
Executr lx  of  the Estate of  lJendel l  Sweet lng

for  Redetermlnat ion of  a Def l "c iency or  for
Refund of Personal Income Tax under ArtIcLe 22
of  the Tax Law for  the Year L976.

DECISION

Peri t loners, Estate of Wendel l  Sweeting and Mary Sweetlngr indlvidual ly

and as execulr ix of the Estate of Wendel l  Sweeting, 504 tJest Hogle Avenue,

De land,  F lo r lda  32720 f i led  a  pe t i t lon  fo r  redetern ina t lon  o f  a  de f ic lency  or

for refund of personal income tax under Artlcle 22 of. the Tax Law for the year

1976 (F l le  No.  45570) .

A hearing was held before Arthur S. Bray, Hearing Off icer,  at  the off lces

of the St,ate Tax Coumrlssion, 259 l" lonroe Avenue, Rochester,  New York on June 7'

1985 a t  9 :10  A.M.  w i th  a l l  b r i .e fs  to  be  subn i t ted  by  Ju ly  29 '  1985.  Pet i t loners

appeared by Coapuran, Klafehn, Helse & Ri ley (Edgar A. Coapman, Jr. '  Esq.,  of

counse l )  and by  Ar thur  J .  Spez lo '  C .P.A.

ISSUE

Whether pet l t ioners, who changed resldence from New York to Flor ida ln

1975, should be permit ted ln 1985 to f i le a bond and report  lncome which

accrued to them prlor to their  change of resldence.

FINDINGS OF FACT

1. Pet l t ioners were residents of the State of New York pr ior to the year

a t  l s s u e .
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2 .  In  1971 pe t i t ioners  so ld  380 shares

Inc .  As  cons ldera t ion ,  pe t i t ioners  rece ived

payments of pr ineipal and interest.

of  stock in Monarch Mater lals '

a note providlng for instal lment

3. On June 2, 1976 pet i t ioners sold their  personal residence whlch was

located in Brockport ,  New York. As conslderat ion, the purchasers gave pet i t loners

a Bortgage requiring monthly paynents of prineipal and lnterest until June 1,

L 9 9 I .

4. Pet i t loners f i led a joint  New York State Income Tax Resident Return

for the year 1976. On thls return, they reported that they were residents of

New York  S ta te  un t l l  June 30 ,  1976.  Pet i t loners  d ld  no t  f i l e  a  bond as  au thor lzed

by Tax Law $654(c) (  )  or accrue any i teurs of lncomer gain, loss or deduct ion

prior to their  change of residence.

5. On July 1, 1976 Wendel l  and Mary Sweeting changed their  residence to

F lo r lda .

6. Durlng the years L976,1977 and unt i l  the t ime of hl .s death on November 3,

L978, Wendel l  Sweeting was ln poor health and periodical ly required hospltal izat ion.

7 .  On Septenber 20, 1979 the Transfer and Estate Tax Sect ion of the Audit

Divis lon advised pet i t ioners t  accountant that 1t  had been determlned that

Wendel l  Sweetlng was a domlci l iary of New York at the t i rne of his death.

8 .  On October  22r  1979 the  Income Tax  Sect ion  o f  the  Aud l t  D lv is ion  sent

pet i t ioners a let ter request ing information on the instal lnent sales. The

letter also alerted pet i tLoners to the provisions of the New York State Tax Law

pertai"ning to a change of residence. The let ter concluded by asklng pet i t ioners

to f i le returns for the years 1977 arrd f978 i f  they elected to avoid the

accrual of  income.
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9. 0n February 11, 1980 the Audlt  Dlvis ion requested that pet l t ioners to

consent to an extension of t ine to lssue a Not ice of Def ic lency. On March 10'

1980 the pet i t ioners execut,ed a consent to extend the t ine for issulng a Not ice

o f  Def ic lency  un t l l  Apr i l  15 ,  1981.

10. On Apri l  16, 1980, the Audit  Dlvls lon agaln requested informatl"on

slnce there had been no response to the let ter of  Octobet 22'  1979.

11. On Apri l  29, 1980 an attorney represent lng pet i t ioners advised the

Audit  Divls ion that the requested information rras being conpl led.

12 .  On June 17 ,  1980 a  judge o f  the  Sur rogaters  Cour t  o f  the  Sta te  o f  New

York, County of Monroe signed an order provlding that Wendel l  Sweeting was a

resident of Deland, Flor ida at the t ime of his death.

13. On July 23, 1980, the Audit  Dlvis ion again advised pet l- t ionersf rePresen-

tat ive that that l t  had not received the requested lnformation and that l f  a

reply r ,ras not recei.ved within f l f teen days the Audit  Dlvis ion would be required

to include on pet i t ionerrs f inal  resldent return any i tems of incomer g€rin,

loss or deduct lon occurlng pr lor to the change of residence.

14 .  On August  28 ,  1980 and aga ln  on  September  L2 '  1980,  Pet l t i ,oners

suppl led the Audit  Dlvis ion with the information requested.

15. On December 2, 1980 the Audlt  Dlvis lon requested that Pet i t loners

supply lnforrnat ion whlch had been previously requested ln a let ter dated

September 24, 1980. The Audit  Dlvis ion also requested pet i t loners to consent

to  an  ex tens lon  o f  t i rne  to  l ssue a  Not lce  o f  Def ic lency  to  Apr i l  15 ,  L982.  On

December 10, 1982 pet l t ionersr accountant mai led to the Audit  Divis lon an

executed form consent lng to the requested extension of t ime to issue a Not lce

o f  Def lc lency .
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16. In 1982, pet l t lonerst accountant unexpectedly ret i red. Pet i t ioners

were required at this juncture to retain the services of a new accountant who'

in turn, had to farni l iat lze hiursel f  with the matter.

L7. On February 10, 1983 the Audlt  Divls ion issued a Statement of Audit

Changes to pet i t loners explaining that they had a def ic lency of personal lncome

tax for the year 1976 because they had not submltted a surety bond or col lateral

securi ty pursuant to sect ion 654(c) of the Tax Law. Accordlngly,  the Audlt

Divis ion accrued the balance of the instal lnent galn recelvable on pet i t ionerst

f tna l  res ident  tax  re tu rn  fo r  1976.

18 .  0n  Apr i l  18 ,  1983 pe t i t ioners  responded to  a  le t te r  o f  the  Aud l t

Dlvis ion dated June l0,  L982 by provlding certain lnfornat lon. In the let ter

pet i t ioners I  accountant stated that pet l t loners had elected and st i l l  e lect to

defer galn under the lnstal lnent method.

19. On Apri l  8,  1983 the Audit  Divis ion issued a Not lee of Deftciency of

personal lncome tax to Wendel l  C. and Mary Sweeting ln rhe amount of $27'359.87

p l u s  i n t e r e s t  o f  $ 1 6 , 0 7 0 . 9 7  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 4 3 , 4 3 0 . 7 8 .  T h e  N o t i c e

of Def ic iency was premlsed upon the explanat ion provided ln the previously

lssued Statement of Audit  changes.

20. Pet l t loners have not f i led any New York State income tax returns for

any  years  s ince  1976.

21. At the hearlngr pet l t ioners maintalned that they should be pemltted

to f l le a bond together with non-resident returns report ing the gains on the

instal lnent basis fron 1976 to present plus tax and interest due thereon.

Pet i t loners maintained thls is warranted, among other reasons, because of:  the

conf l ict lng posit lons taken by the Audit  Divls ion as to whether pet l" t ioners
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r{rere residents of New York, pet l t lonersr execut ion of consent extendlng the

perlod of assessment,  correspondence from the Audit  DJvlsion that led pet l t loners

to bel leve that they could have addl- t lonal t ine to f l le a bond, the death of

Wendel l  Sweetlng, and the ret i rement of pet i t ionersr accountant ln 1982 which

caused pet i t ioners dl f f icul ty in elecr ing to f i . le a bond and report  gain on an

lnstal lnenf,  basls.

CONCLUSIONS OF LAW

A.  That  Tax  Law S654(c) (1 )  p rov ldes :

rr l f  an lndivldual changes hls status from resldent to nonresidentr
he shal l ,  regardless of his method of account ing, accrue for the
port lon of the taxable year pr ior to such change of status any l tems
of income, gain, loss or deduct ion accruing pr lor to the change of
status, i f  not otherwise properly lncludible (whether or not because
of an elect ion Eo report  on an instal lment basls) or al lowable for New
York income tax purposes for such port ion of the taxable year or for
a pr ior taxable year.  The amounts of such accrued l tems shal l  be
determlned with the appl icable modlf lcat l -ons described ln sect ions
six hundred twelve and six hundred fifteen as if such accrued items
were includlble or al lowable for federal  income tax PurPoseg."

B. That in order to avold the accruals mandated by Tax Law S654(c) (1) one

must  comply  w l th  Tax  Law S65a(c) (4 ) .  Th is  sec t ion  prov ides :

'rThe accruals under this subsection shall not be requlred if the
indivldual f i les wlth the tax comrnission a bond or other securi ty
acceptable to the lax couurission, condit ioned upon the lnclusion of
amounts accruable under this subsect ion in New York adjusted gross
income for one or more subsequent taxable years as if the lndlvldual-
had not changed his resident status.rr

C.  Thar  20  NYCRR 148.11  prov ides  tha t  the  " . . . sure ty  bond must  be  f l led

with the return pr ior to the change of residence." (Enphasis suppl ied).

Accordingly,  pet i t lonersr offer ln 1985 to f i le the surety bond whlch should

have been f i led Ln 1976 Ls unt lmely and thereforer must be rejected. I t  ls noted

that the apparent divergent posi t ion of the Audlt  Dlvis ion Ln 1979 does not

just i fy the fal . lure to f i le the bond which was required Ln L976. Further,  the

acts subsequent,  co 1979 do not warrant a disregard for 20 NYCRR 148.11. In thls
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regard i t  is noted that there ls no provision ln the Tax Law which provldes that

an agreement to extend t ime for assessment also extends the t ime to f l le a surety

bond. Further,  there is no evidence that the executed agreement to extend the

t ine for assessment contained any agreement wlth respect to pet i t ioners I  t ime to

f i le a surety bond.

D. That the pet i t ion of the Estate of Wendel l  Sweetlng and Mary Sweetlng

J-s denied and the Not ice of Def ic iencv is sustained.

DATED: Albany, New York STATE TAX COMMISSION

i l .  t i  r  ! i  , i ' , ,

PRESIDENT


