
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the
o f

Gary M. & Marle E.

Pet i t ion

Sweet

for Redeterminat ion of a Def lc iency or Revision
of a Determinatlon or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
for  the  Years  1978 -  f980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornmlssion, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he/she served the wlthin not ice
of Deci-sion by cert i f ied nai l  upon Gary M. & Marie E. Sweet the pet i t ioner in
the within proceedlng, by enclosing a true copy thereof in a securely seal-ed
postpaid wrapper addressed as fol lows:

Marie E. Sweet
86 Vayo Street
Rochester,  NY 14609

and by deposit ing same enclosed
post off ice under the excl-uslve
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
17 th  day  o f  June,  1986.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Post.al
York.

that the said addressee ls the pet i t ioner
forth on sal,d wrapper ls the last known address

s ter  oa t
pursuant to Law sec t ion  L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the

Gary

Pet i t lon

Sweet

Matter of the
o f

M.  &  Mar le  E . AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revlsion
of a Determlnati.on or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
for  the  Years  1978 -  1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnission, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he/she served the within not ice
of Decislon by cert i f ied nai l  upon Gary M. & Marie E. Sweet the pet i t ioner in
the within proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Gary M. Sweet
522 Monroe Ave.
Rochester,  NY 14607

and by deposLt ing same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the UnLted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee is the pet i t l .oner
hereln and that the address set forth on said hrrapper l-s the last known address
of the pet i t ioner.

Sworn to before me thls
17 th  day  o f  June ,  1985 .

thor ized to is te r  oa t

Pursuant to Law sect ion I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

J u n e  1 7 ,  1 9 8 6

Marle E. Sweet
86 Vayo Street
Rochester,  NY L4609

Dear Ms. Sr{reet:

Please take not ice of the Decisl"on of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your right of revlew at the admlnistratlve level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding ln court  to
revlew an adverse declslon by the State Tax Commlssion may be lnstltuted only
under Artlcle 78 of the Clvll Practlce Law and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany Countyr nlthin 4 months from
the date of thls not ice.

Inquiries concernlng the computation of tax due or refund allowed 1n accordance
wlth thls decision mav be addressed to:

NYS Dept. Taxatl-on and Flnance
Audit Evaluation Bureau
Assessment Revlew Unit,
Bul ldlng #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauts Representat lve



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 17 ,  1986

Gary M. Sweet
522 Nlonroe Ave.
Rochester,  NY 14607

Dear Mr. Sweet:

Please take not ice of the Decision of the State Tax Comrnlsston enclosed
herewlth.

You have now exhausted your rtght of revlew at the adninl"stratLve level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceedlng ln court  to
revlew an adverse declsion by the State Tax Cornmission nay be instituted only
under Article 78 of the Clvil Practl-ce Law and Rules, and must be cotnmenced in
the Supreme Court of the State of New York, Albany Countyr wlthln fron the
date  o f  th is  no t ice .

Inqulries concerning the computat{on of tax due or refund allowed ln accordance
with thls declsLon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Revl"ew Unl"t
Bulldlng /i9, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GARY M. AND MARIE E. SWEET

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax and Unincorporated
Business Tax under Art ic les 22 and.23 of the
Tax Law for the Years 1978, 1979 and 1980.

DECISION

Peti t ioners, Gary M. Sweet,  522 Monroe Avenue, Rochester,  New York 14607

and Marie E. Sweet,  86 Vayo Street,  Rochester,  Nehr York 14609' f i led a Pet i t ion

for redetermLnation of a def ic iency or for refund of personal incone tax and

unincorporated business tax under Articl-es 22 and 23 of the Tax Law for the

years 1978, 1979 and, 1980 (Fi le No. 37054).

A hearlng was held before Ttnothy J.  Alston, Hearing Off icer '  at  the

off ices of the State Tax Comrnisston, 259 Monroe Avenue, Rochester '  Neht York, on

January  28 ,  1986 a t  9 :15  A.M.  Pet i t loner  Gary  M.  Sweet  appeared pro  se .  The

Audlt  Divls ion appeared by John P. Dugan, Esq. (James Del la Porta, Esq.,  of

counsel)  .

ISSUE

Whether,  for New

porat.ed business tax

income in 1978, 1979

Pub.

York State personal

purposesr  pe t i t ioners

and 1980 as discLosed

Lncome tax purposes and for unincor-

real ized addit ional,  unreported

by a sales tax audit of the Avenue
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FINDINGS OF FACT

1. At al- I  t imes during the years L978, L979 and,1980, pet i t ioner Gary M.

Sweet owned and operated as a sole proprietorship the Avenue Pub, a bar located

at 522 Monroe Avenue, Rochester,  New York.

2. On Januarl  22, 1982, as a result  of  an audit ,  the Audit  Dlvis lon

issued a Not ice of Def ic iency to pet l t ioners, Gary M. and Marie E. Sweet,

assert ing addlt ional incoure tax due together with penalty and interest for the

years 1978, 1979 and. 1980 in amounts as fol lows:

Addi t ional  Tax

$30 ,049 .  82

Penal ty

$4 , t 62 .83

In te res t

$5 ,07  I  .  75

Total Auount Due

$ 3 9 , 2 8 4 . 4 0

3. As lndicated in a Statement of Audit  Changes dated October 15, 1981

and issued to pet i t ioners, the addit ional tax asserted due by the Audit  Divis ion

was premised upon the results of a sales tax audit  of  the Avenue Pub covering

the years at issue herein. Specif ical ly,  the addit ional taxable sales found

due on the sales tax audit  were deemed by the Audit  Divls ion to be addlt ional

gross sales for personal income tax and unlncorporated business tax PurPoses

and were used as such to determine pet i t ioners I  personal-  income tax and unincorporated

business tax l iabi l l ty for the years at issue herein. Al though only one Notlce

of Def ic iency was Lssued to pet i t loners, the Statement of Audit  Changes indicated

tha t  o f  the  add i t iona l  tax  asser ted  due in  sa id  no t ice ,  $21,589.81  was asser ted

as addit ional personal income tax due and $8r460.01 was asserted as addit lonal

unincorporated business tax due.

4. On audit  of  the Avenue Pub for sales tax purposes, the auditor at tempted

to ver l fy the barts gross sales. In reviewl-ng the barrs cash register taPes,

the auditor found two sets of register tapes covering a l4-day period in

November, 1980, only one of whlch was recorded in the barfs books. The accountant
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for the bar had no expJ-anat ion for the two sets of tapes. The auditor then

attempted to ver i fy the barts beer and l iquor purchases with local distr ibutors.

This check revealed that the barts books had understated by approxinately

$35,000.00 i ts actual beer and l iquor purchases over the three year audlt

per iod .

5. The auditor then declded to determine addit ional taxable sales by

three methods. The flrst riras a markup test for the period January through

March, 1981. The audltor used the dr ink slze provided by pet i t ioner Gary M.

Sweet and the regular drink prJ.ces charged by the bar. No adjustment was made

in the markup for special drink prices or happy hours. Thls markup resulted in

addlt ional taxable sales for the ent ire audit  per iod of $323,092.00.

6. The auditor then computed additional taxable sales by analyzing the

l4-day period in November, 1980 for which two sets of cash register tapes were

avai lable. As noted previously,  only one set of  the register tapes was recorded

in  pe t i t ioner 's  books .  The aud l to r  to ta l led  the  sa les  f igures  fo r  bo th  se ts  o f

tapes and compared that f igure with pet l t lonerts reported sales for the same

period. The auditor then computed an error rat io of 71.089 percent between the

trdo sets of f igures. This error rat io was then appl led to pet i t ionerrs reported

sales for the ent ire audit  per iod. Thts calculat ion resulted in addlt lonal

taxab le  sa les  o f  $238,584.00  fo r  the  aud i t  per iod .

7. Next the auditor performed a second rnarkup test for the period January

through March, 1981. As in the f i rst  markup test,  the auditor used the dr lnk

size provided by pet i t ioner Gary M. Sweet and the bar 's regular dr ink pr ices.

In addition, the auditor made adjustments in the markup for speclal drink

prices and happy hours in accordance with pet i t ionerfs representat ions as to

the frequency of such special  per iods and the pr ices charged during such
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periods. Thls markup resulted in addit ional taxable sales for the ent ire audit

p e r i o d  o f  $ 2 0 0 , 4 7 3 . 0 0 .

8. Upon revlew of the three audit  methodsr the auditor determined that

the method described ln Flnding of Fact t t5t '  most reasonably ref lected the barrs

addit ional taxable sales for the audit  per iod. Accordingly,  a Not lce of

Determination and Denand for Payment of Sal-es and Use Taxes Due was issued to

ttThe Avenue Pub - Sweet,  Garytt  on September 20, 1981 based upon this rnethod.

Gary Sweet did not protest said not ice.

9. Subseguent to the issuance of the aforementloned not ice of determinat lon

and demand, the Audit Divlsion advlsed petltloner Gary Sweet that a personal

income tax audlt would be cornputed based upon the results of the sales tax

audit and allowed said petitioner an opportunlty to submit any additlonal

business expenses he may have had during the rel-evant period. Recelving no

response from pet i t i .onerr the Audit  Divis ion recomputed pet i t ionerts personal

income tax and unincorporated business tax l iabi l l ty based on the results of

the sales tax audit. In its computations, the Audit Dlvision allowed as a

buslness expense the addit ional $35r000.00 in purchases found on audit .

10. For each of the years at issue, pet i t ioners, Gary M. and Marie E.

Sweet,  f i led joint  New York State personal Lncome tax returns. Pet i t lonersr

1978 and 1979 returns rrrere f l1ed on August 18, 1980. Pet i t ionersf 1980 return

was t imely f i led. In addit ion, pet i t ioner Gary M. Sweet f i l -ed New York State

unincorporated business tax returns for each of the years at issue. Said

pet i t ionerrs unincorporated business tax returns for 1978 and 1979 were f l led

on August 18, 1980, and the 1980 return was t lurely f i led.
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11. At no t ime during the years at issue did pet i t ioner Marie E. Sweet own

or operate the Avenue Pub, nor was she in any way involved in the runnlng of

the Avenue Pub.

L2. At hearing, pet i t ioner Gary M. Sweet contended that the results of the

sales tax audit  were inaccurate. Regarding the existence of two sets of cash

register tapes, he stated that one of the tapes represented a readlng of the

cash register at a part icular poLnt in the day, and that the other taPe was a

sunnary of an ent lre dayrs sales. The results of the audit ,  which were premised

upon the total  of  the two sets of tapes, rdere therefore inproper.  Pet i t ioner

also contended that he fai led to protest the Not ice of Determinat ion and Demand

for Payment of Sales and Use Taxes Due issued to hin on September 20r 1981

because of a fai lure on the part  of  his representat ive to advise hiur of  the

potent lal  consequences result ing therefrom.

CONCLUSIONS OF LAW

A. That  where a taxpayerts  records are inadequate,  incomplete and unrel iable '

the Audit Division is authorLzed to determine income by whatever method wil l

re f lect  the taxpayerrs income. In determin ing a taxpayerts  incone,  the Audi t

Div is ion is  not  rest r l -c ted to the use of  any par t icu lar  method,  s ince c i rcumstances

wi l l  vary in  ind iv ldual  cases (g3g Di lando v.  Commlssloner ,  34 T.C.M. L046,

1050 ;  Ma t te r  o f  W l l l i an  T .  Ke l l y ,  S ta te  Tax  Cor rm lss ion ,  December  31 ,  1984 ) .  I n

v iew of  F inding of  Fact  "4t t ,  the books and records mainta ined by pet i t ioner

Gary M. Sweet  as sole propr ietor  of  the Avenue Pub were inadequate and unrel iable.

The Audi t  Div is ion was therefore author ized to use the resul - ts  of  the audi t

method described in FLnding of Fact r '6r' to determine additional personal- income

tax and unincorporated buslness tax due.  The audi t  method ut i l ized herein was

acceptable under the c i rcumstances because the Audi t  Div is lon used pet i t ioner
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Gary M. Sweetts olrn records in determining pet l- t lonerst tax l iabi l i ty.  Moreover,

the results of the two markup audits performed by the Audit  Divis lon strongly

support  the results of the audit  nethodology ul t lnatel-y used in deterninlng

pet i t ioners I  l iabi l i ty herein.

B. That petl-tioners have failed to submit any evidence which would tend

to show the results of the audit  were ln error.  Accordlngly,  they have fal led

to sustain their  burden of proof pursuant to sect ion 689(e) of the Tax Law.

C. That inasmuch as pet i t ioner Marie E. Sweet neither owned nor operated

the Avenue Pub at any time during the years at issue, the Audit Divislon

improperly asserted addtt tonal unincorporated business tax due from sald

pet i t loner.  Wlth respect to said pet i t lonerts personal lncone tax l iabl l i tyr

notwlthstanding her l-ack of invol-vement in the running of the Avenue Pub, she

dld sign joint  New York State personal income tax returns for each of the years

at issue. Accordingly,  pet i tLoner Marle E. Sweetfs l iabi l i ty herein ls hereby

l i rni ted to the addit ional personal income tax asserted due by the Audit  Divis ion,

together with penalt les and interest ar is lng therefrom as included in the Not lce

of Def ic iency issued January 22, L982.
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D. That the pet i t ion of Gary M. and Marie E. Sweet is granted to the

extent l -ndicated in Concluslon of Law t tCtt ;  that the Audit  Divis ion is directed

to rrodify the Not ice of Def ic iency issued January 22'  1982 ln accordance

therewith; and except as so granted, the pet i t ion of Gary M. and Marie E. Sweet

is  den ied .

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 ? 1s86 -c(-<,. ' , .e-(\ CLry(k
PRESIDENT


