
STATE OF NEW YORK

STATE TAX COM},IISSION

In the Matter of the Pet i t ion :
o f

Fred Stupelman :

for Redetermi"nat ion of a Def lc lency or for Refund :
of New York State Personal Income Tax under Art lc le
22 of the Tax Law and New York City Personal :
Income Tax under Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York for :
the  Years  1979 & f980.

Fred Stupelman
246 Sur rey  Dr .
New Roche l le ,  NY 10804

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t l t loner .

Sworn to before me this
17 th  day  o f  January ,  1986.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrnlssion, that he is over 18 years of age'  and that on the
17th day of January, 1986, he served the withln not ice of Declslon by cert l f ied
mal l  upon Fred Stupelman, the pet i t loner in the wl- thin proceeding, by
enclosing a true copy thereof in a securely sealed postpaid h/rapper addressed
as fo l lows:

AFFIDAVIT OF MAILING

ln a postpald properly addressed l t rapper in a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the pet i t ioner
forth on said lrrapper ls che last known address

ter  oathsto admi
pursuant to s e c t i o n  I 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 17, L986

Fred Stupelman
246 Surrey Dr.
New Rochel le,  NY 10804

Dear Mr.  Stupelman:

Please take not lce of  the Decis ion of  the Stat ,e Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your  r tght  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect lon(s)  690 & I3I2 of  the Tax Law, a proceeding ln  cour t  to
rev iew an adverse decls ion by the State Tax Cornmlss lon may be inst i tu ted only

under Ar t l "c le 78 of  the Clv l l  Pract ice Law and Rules,  and must  be commenced ln

the Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron

the  da te  o f  t h i s  no t i ce .

Inqul r ies concernlng the computat lon of  tax due or  refund a l lowed ln accordance
wi th th is  decls lon may be addressed to:

NYS Dept. Taxation and Fi.nance
Law Bureau - Litigatlon Unit
Bul ldlng /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs RepresenEative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Monroe Studell AFFIDAVIT OF MAILING

for Redeterminat lon of a Def lc iency or for Refund :
of NYS Personal Income Tax under Artlcle 22 of ttre
Tax Law and New York Clty Personal Income Tax under:
Chapter 46, Tl t le T of the Adminlstrat lve Code of
the Clty of New York for the Years 1979 & 1980. :

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Cornmlssion, that he ls over 18 years of age, and that on the
17th day of January, 1986, he served the r^r l thin not lce of Declslon by cert i f led
rnal l  upon Monroe Studel l ,  the pet l t loner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Monroe Studel l
95 Christopher Street
New York, NY 10014

and by deposlt ing same enclosed
post off lce under the exclusive
Service within the State of New

That deponenL further says
hereln and that the address set
o f  the  pe t l t ioner .

Sworn to before me thls
17 th  day  o f  January ,  1986.

in a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Postal
York .

that the sald addressee ls the pet l t ioner
forth on sald wrapper is the last known address

ed to i s te r  oa ths
to Tax w sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

January  17 ,  1986

Monroe Studell
95 Christopher Street
New York ,  NY 10014

Dear  Mr .  S tude l l :

Please take not ice of the Deci.s ion of the State Tax Conmission enclosed
herewlth.

You have now exhausted your r ight of  review at the adnlnistrat ive level.
Pursuant  to  sec t lon(s )  690 & 1312 o f  the  Tax  Law,  a  p roceed ing  ln  cour t  to
review an adverse deci.s ion by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Lar^r and Rules, and must be comrenced in
the Supreme Court of  the State of New York, Albany County, withln 4 months from
the da te  o f  th ls  no t ice .

Inqui.r ies concerning the computat ion of tax due or refund al lowed ln accordance
with this decislon mav be addressed t ,o:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f  9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MONROE STUDELL

for Redetermlnat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46, Ti t le
T of the Admlnistrat, ive Code of the Ciry of
New York for the Years 1979 and 1980.

DECISION

In  the Mat ter  of  the Pet i t ion

o f

FRED STUPELMAN

for  Redet .erminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,  T l t le
T of  the Adni .n is t rat ive Code of  the Cl ty  of
New York for  the Years 1979 and 1980.

Pet i t ioners,  Monroe Studel l ,  95 Chr is topher Street ,  New York,  New York

10014,  and Fred Stupelman,  246 Surrey Dr ive,  New Rochel le ,  New York 10804,

f i led pet i t ions for  redeterminat j .on of  def ic lencies or  for  refunds of  New York

State personal  income tax under Ar t ic le  22 of  the Tax Law and New York Ci ty

personal  income tax under Chapter  46,  T i t le  T of  the Adnin is t rat ive Code of  the

C i t y  o f  New York  f o r  t he  yea rs  i 979  and  1980  (F l l e  Nos .  40685  and  40678 ) .

A consol idated hear ing was held before Al len Caplowai th,  Hear ing Of f icer '

a t  the of f ices of  the State Tax Cornrn l .ss ion,  Two Wor ld Trade Center ,  New York,

New York ,  on  Ju l y  24 ,  1985  a t  10 :45  A .M. ,  w l t h  a l l  b r i e f s  t o  be  subu r i t t ed  by



-2 -

September  10 ,  1985.  Pet l t loners  appeared pro  se .

by  John P.  Dugan,  Esq.  (Ange lo  Scope l l l to ,  Esq. ,

Withholdlng Tax Period

February  1 ,  1979 th rough December  31 ,  1979
Apr i l  1 ,  1980 th rough December  31 ,  1980

TOTAL

The Audlt Divisl"on appeared

o f  c o u n s e l ) .

Amount

$ 1 7 , 3 8 7 . 1 9
5 2 , 4 r 4 . 3 3

ISSUES

I. Whether pet l - t i .oner Monroe StudeLl is subject to penalt les, pursuant to

sec t ion  085(g)  o f  the  Tax  Law and sec t ion  T46-18S.0(g)  o f  the  Admln is t ra t i ve

Code of the City of New York, as a person who wi l l fu l ly fai led to col lect,

truthful-ly account for and pay over the New York State and New York City

withholding taxes due from Bronx Metal  Fabricators Inc. for the years 1979 and

1 9 8 0 .

I I .  Whether pet i t ioner Fred Stupelrnan is subject to penalt les, pursuant to

sec t ton  685(g)  o f  the  Tax  Law and sec t ion  T46-18S.0(g)  o f  the  Admin ls t ra t l ve

Code of the City of New York, as a person who wi l l fu l Iy fal led to col lect,

truthfully account for and pay over the New York State and New York Clty

wlthholding taxes due from Bronx Metal  Fabricators Inc. for the years 1979 and

1 9 8 0 .

FINDINGS OF FACT

1. Bronx Metal  Fabr icat ,ors Inc.  (here inaf ter  "BMF") ,  12 Weyman Avenue,

New Rochel le ,  New York 10805,  fa l led to pay over  the New York State and New

York Ci ty  personal  income taxes wi thheld f rorn the wages of  l ts  enployees for

the fo l lowing per iods:

$ 6 9 , 8 0 1 . 5 2

2. 0n November 29, 1982, the Audit  Dlvis ion issued a Statement of Def ic iency

in conjunct lon with a Not ice of Def ic i .ency against pet i t ioner Monroe Studel l

wherein penalt ies were asserted pursuant to sect ion OA5(g) of the Tax Law and
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sec t ion  T46-185.0(g)  o f  the  Adn in is t ra t i ve  Code o f  the  C i ty  o f  New York  fo r

amounts equal to the total New York State and New York Clty withholding taxes

due from BMF for the aforestated periods. Said penalt ies were asserted on the

grounds that pet i t ioner was a person required to col lect,  t ruthful ly account

for and pay over the withholding taxes at lssue, and that he wl l l fu l ly fai led

to do so. A sinl lar set of  documents was issued under the same date against

pet i t ioner Fred Stupelman. The def ic iency asserted therein and the Audit

Divis ionrs grounds for assert ing such def ic lency were ident lcal  to those with

respect to pet i t ioner Monroe Studel l .

3.  During the years at issue pet l- t ioner Fred Stupelman was President and

Treasurer of BMF. Pet i t ioner Monroe Studel l  was Vlce Presldent and Secretary.

Mr. Stupehnan held 55 percent of BMF|s outstandlng stock. Mr. Studel l  held 45

percent of such stock. Both pet i t ioners devot.ed their  ful l  t tme to the business,

signed the corporat lonrs tax returns and were authorized slgnator ies on BMFrs

bank accounts.

4. Pet l . t , ioners did not deny that they r i rere persons responsible f  or

withholding and paying over the New York State and City personal income taxes

withheld from the employees of BMF duri"ng the perlods at issue herein. However,

they argued that the amounts asserted may well be overstated due to crimi.nal

misappropriat lon of BMFrs funds by i ts bookkeeper,  whose acts they al leged included

the creat lon of f lct i t lous employees for the purpose of convert lng the funds to

her own use.

5. On February 26, 1982, BMF f l led a volunt,ary pet i t ion under Chapter 11

of the Bankruptcy Reform Act of 1978 with the United States Bankruptcy Court ,

Southern Distr ict  of  New York, seeking reorganlzat ion pursuant to such chapter.
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6. The estate of BMF has f i led sui t  agalnst,  BMFts former accountants for

rna lp rac t ice  where in  damages were  asser ted  in  the  amount  o f  $1 ,000,000.00  to

$2,000,000.00 .  Pet i t j -oners  contended tha t  payment  o f  the  w i thho ld ing  taxes  a t

issue should come frorn the bankrupt estate rather than from them personal ly.

They argued that the estate expects a substant ial  recovery from the aforestated

suit  which would result  in suff ic ient funds belng aval lable for payment in ful l

o f  the  w i thho ld ing  taxes  a t  i ssue.

7.  Pet i t ioners were granted seven weeks subsequent  to the hear ing wl th in

which to submit  documentat ion ev idencing an overstatement  in  the def ic iency due

to the i l legal  act ions of  BMFrs former bookkeeper,  however,  no such documentat ion

was for thcoming.

CONCLUSIONS OF LAW

A.  Tha t  sec t l on  685 (g )  o f  t he  Tax  Law p rov ides  tha t :

"Any person requi red to col lect ,  t ruthfu l ly  account  for ,  and pay
over the tax imposed by th is  ar t ic le  who wi l l fu l ly  fa l1s to col lect
such tax or  Lruthfu l ly  account  for  and pay over  such tax or  wi l l fu l ly
attempt,s in any manner to evade or defeat the tax or the payment
the reo f ,  sha l l ,  i n  add i t i on  t o  o the r  pena l t i es  p rov ided  by  I aw ,  be
l iable to a penal ty  equal  to  the tota l  amount  of  the tax evaded,  or
no t  co l l ec ted ,  o r  no t  accoun ted  fo r  and  pa id  ove r . "

Fo r  New York  C i t y  pu rposes ,  sec t i on  T46 -185 .0 (g )  o f  t he  Admin i s t ra t i ve

Code of  the Ci . ty  of  New York conta ins a s lml lar  prov is ion.

B.  That  sect ions 685(n)  of  the Tax Law and T46-L85.0(n)  of  the Admlnis t ra-

t ive Code of  the Ci ty  of  New York prov ide that ,  for  purposes of  the aforement ioned

subd i v i s i ons  (g ) ,  t he  t e rm  pe rson :

" I I ]ncludes an individual,  corporat ion or partnership or an
off icer or employee of any corporat ion ( includlng a dissolved corporat ion),
or a member or employee of any partnership, who as such off icer,
employee, or member is under a duty to perform the act in respect of
which t ,he violat ion occurs.r l



-5 -

C. That pett t ioners nere persons who wl l l fu l ly fal led to col lect,  t ruthful ly

account for and pay over the withholding taxes of BMF during the years at issue

herein. BMFrs subsequent bankruptcy had no effect on thelr  dut ies and responslbl-

l i t ies during the years 1979 and 1980.

D. That pet l t ioners have fai . led to sustain their  burden of proof imposed

pursuant  to  sec t lon  689(e)  o f  the  Tax  Law and sec t ion  T46-189.0(e)  o f  the

Adurinistrat ive Code of the City of New York, to show that the def lc iencies

asserted against them were erroneous or improper.

E. That the pet i t lon of Monroe Studel l  is denied and the Not lce of

Def ic iency issued agal.nst him on November 29, L982 is sustained.

F. That the petition of Fred Stupelman ls denied and the Notiee of

Def ic lency lssued agai.nst him on November 29, L982 ts sustalned.

DATED: Albany, New York STATE TAX COMMISSION

.lAN X 71986
PRESIDENT

SSIONER

COMMISSIONER


