
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Do lo res

o f  t he  Pe t i t i on
o f

Y .  S t rake r AFFIDAVIT OF MAILING

for  Redetermlnat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adminis t rat ive Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  f 979  &  1980 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 1"1. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Cornmlssion, that he/she is over 18 years
of age, and that on the 8th day of May, 1986, he/she served the withln not ice
of Decision by cert i f ied mai l  upon Dolores Y. Straker the pet i t ioner ln the
within proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Dolores Y. Straker
L2O-I4 192nd St.
sr.  Albans, NY LL4L2

and by depositing same enclosed l-n a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further
herein and that  the address
o f  t he  pe t i t l one r .

Sworn to before me th ls
8 th  day  o f  May ,  1986 .

says that the sald addressee is the pet l t ioner
set forth on said wrapper is the last knom address

to administe



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

May 8, 1986

Dolores Y. Straker
L2O-L4 192nd St.
S t .  A lbans ,  NY LL4I2

Dear  Ms.  S t raker :

Please take not lce of the Decislon of the State Tax ConmLsslon enclosed
herewlth.

You have now exhausted your rlght of review at the admlnlstrative level.
Pursuant to sect ion(s) 690 & L3I2 of.  the Tax Law and Chapter 46, Tl t le T of
the Adninlstrative Code of the Clty of New York, a proceeding in court to
review an adverse decision by the State Tax Commlsslon may be l"nst l tuted only
under Art ic le 78 of the Clvl l  Pract ice Law and Rules, and nust be conmenced ln
the Supreme Court of  the State of New York, Albany County, wlthln 4 nonths fron
the date of thl"s noElce.

Inquiries concernlng the computatlon of tax due or refund allowed in accordance
!r18h thl-s declsion may be addressed to:

NYS Dept.  Taxat lon and Finance
Audlt Evaluatlon Bureau
Assessuent Revlew Unl-t
But ldtng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

ccr Taxing Bureauts Represent,atlve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

DOLORES Y. STRAKER DECISION

for Redeterminat ion of a Def ic iency or for
Refund of New York State PersonaL lncome Tax :
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46, :
Ti t le T of the Adninistrat lve Code of the Clty
of New York for the Years 1979 and 1980. :

Pet i t ioner,  Dol-ores Y. Straker,  I20-I4 I92nd, Street,  St.  Albans'  New York

IL4I2, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

New York State personal income tax under Article 22 of the Tax Law and New York

Clty personal income tax under Chapter 46, Title T of the Administratlve Code

of the Clty of New York for the years 1979 and 1980 (f i1e No. 43939).

A hearing was held before James Hoefer,  Hearing Off icer,  at  the off ices of

the State Tax Conmlssion, Two lJorld Trade Center, New York, New York' on

November 19, 1985 at L}t45 A.M., with addit lonal evldence to be submitted by

January 24, 1986. Pet l t ioner appeared pro se. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether,  for the years 1979 and. 1980, pet l t ioner l ras donici led ln New York

State and New York City and either maintained a permanent pl-ace of abode in New

York, malntalned no permanent place of abode elsewhere, or spent in the aggregate

rnore than 30 days in New York, and was thus taxable as a restdent individual

under  sec t ion  605(a) (1 )  o f  the  Tax  Law and sec t ion  T46- I05 .0(a) (1 )  o f  the

Admlnistrat ive Code of the City of New York.
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FINDINGS OF FACT

1. On July  30,  1981,  pet i t ioner  f i led a Ner^r  York State and Ci ty  lncome

tax res ident  return for  1979 wherein she indicated that  she was a res ldent  of

the State and Ci ty  f rom January I ,  1979 through August  31,  1979 and a nonresident

for  the balance of  the year .  On th is  sarne date,  pet i t ioner  a lso f i led a New

York State income tax nonresident  return for  1980 and a New York Ci ty  nonresident

earnings tax return for  1980.  On both the State and Ci ty  returns for  1980

pet i t ioner  repor ted no income as havlng been der ived f rom or  connected wi th

State and Ci ty  sources.

2.  On May 7,  1982,  the Audi t  Div is ion lssued a Statement  of  Audi t  Changes

("Statement")  to  pet i t ioner  for  the years L979 and 1980 whlch conta ined the

followlng explanatlon :

I 'Based on information submitted and avaitable it has been determlned
that  you r^rere a res ident  of  New York State and the Ci ty  of  New York
for  each of  the ent i re taxable years of  1979 and 1980.

As a res l -dent  you are subject  to  tax on income received f rom al l
sources,  to  the extent  inc luded in your  Federal  adjusted gross income
and subject  to  speci f ic  rnodi f icat ions requl red by New York State
Income Tax Law.

Temporary absences f rom New York State and the Cl ty  of  New York for
the purpose of  obta ln lng an educat ion does (s lc)  not  const i tu te a

change of  domlc i le . r l

The Audi t  Div is ion recomputed pet i t ioner ts  New York State and Cl ty  personal

income tax l iab i l i ty  by increaslng repor ted tota l  New York Lncome for  1979 and

1980 to an amount  equal  to  the adjusted gross income reported on Ms.  Straker ts

1979 and 1980 Federal  lncome tax returns ( l -ess any statutory modi f icat ions) .

3.  Based on the aforement ioned Statement ,  the Audi t  Dl -v l -s ion,  on Januar l  26,

1983,  issued a Not ice of  Def ic iency to pet i t ioner  for  I979 and.  1980 asser t lng
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add i t lona l  New York  S ta te  and C i ty  tax  due o f  $11568.00 ,  p lus  pena l ty l  o f

$ 3 2 0 . 2 0  a n d  i n t e r e s t  o f  $ 3 6 3 . 4 5 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 2 5 1 , 6 5 .

4, Pr i .or to September 1, 1979, pet i t ioner was enployed as an Asslstant

Professor at York Col lege in Jauaica, New York. Pet i t ioner also maintained her

personal residence ln Jamaica, New York and considered herself  a domicl l iary of

both the State and City of New York. Ms. Straker had been enployed at York

Col lege slnce September of 1973 and had received her doctorate in phi losophy in

L 9 7 8 .

5. In 1979, pet i t ioner appl led for and was granted a "fel lowship leaverr

(more commenly known as "sabbat ical  leaver ')  f rom York Col lege. Pet i t ionerts

fel lowship leave was at hal f  pay, ef fect ive September 1, L979 through August 31,

1980. Fel lowshlp leave r,rras granted for the purpose of research, improvement of

teaching or other creat ive work in l i terature or the arts.

6. l fh i le on fel lowship 1eave, pet i t ioner conducted professLonal research

as a vis i t ing Research Assistant Professor of Educat ion at the Universi ty of

I l l - inols.  Pet i t ioner was offered this tenporary posit ion with the Universl ty

of I l l inois pursuant to a let ter dated ApriJ- 10, 1979, which stated as fol lows:

"We are del ighted to be able to offer you a posit ion at the
Center for the Study of Reading for the 1979-1980 academic year.  The
terms of our offer are $15,500 for the nine month academlc year."

7. In late August,  1979, pet i t ioner departed Jarnaica, New York for

I l l inois.  Pet i t ioner vacated her apartment ln New York and took with her as

nuch of her personal belongings as possible. Those personal belongings which

pet i t ioner could not t ransport  to I l l inois were lef t  in storage in New York.

Penalty was asserted
C o d e  $ T 4 6 - 1 8 5 . 0 ( a )  ( l )

pursuant to Tax Law $685(a)(1) and Adnl-nistrat ive
for fai lure to f i le returns on t ime.
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B. Once ln I l l inois,  pet l t ioner leased an apartment in Urbana, I l l inois

fo r  the  per iod  September  1 ,  1979 th rough August  31 ,  1980.  Pet i t loner  a lso

opened checking and savings accounts with the First National Bank of Champaign,

11 l ino ls .

9. lJhl le l iv ing and working in l l l inois,  pet i t ionerfs autornobl le renalned

registered in New York and pet i t ioner also retained her New York dr iverrs

l icense and voter registrat ion. Ms. Straker also kept a bank account open ln

New York, al though there existed only a smal l  balance in said account.

10. Al though pet i t ioner 's posl tLon with the Universi ty of l l l inois was a

temporary one, the possibi l l ty existed that i t  coul-d become permanent.  At the

t ime that pet i t ioner lef t  New York, she had hoped to obtaln a permanent posit ion

with the Universi ty of I l l inois.  However,  due to funding cutbacks, pet i t loner

was unable to acquire a permanent position and her employment with the Universlty

of l lL inois ended in August,  1980.

11. Although pet i t ionerrs fel lowship leave from

August  31 ,  1980,  Ms.  S t raker  v ras  no t ,  a t  tha t  po in t

returning to said col lege. Accordingly,  she appl led

York Col-lege expired on

l-n t ime, lnterested Ln

Col lege a leave of  absence wi thout  pay for  the per iod

for and recelved from York

Septenber 1,  1980 through

A u g u s t  3 1 ,  1 9 8 1 .

12 .  E f fec t i ve  September  2 ,  1980,  pe t i t ioner  accepted  a  pos i t ion  w l th

Educat,ional Testing Service Located in Princeton, New Jersey. Sald posltion

was described, pursuant to a let ter dated June 20, 1980 frour Educat ional

Test ing Service, €rs t ' , . .a one year appointment as a Visi t lng Associate Examiner

in  the  H igher  Educat ion  and Career  Programs. . . " .

f3.  In August,  1980, pet i t ioner lef t  I l l inois and moved to Cranbury'  New

Jersey. Ms. Straker leased an apartment in Cranbury, New Jersey for a period
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of one year and also opened a checking account and a savings account with a

f inancia l  inst i tu t ion located in  New Jersey.  Whi le l iv ing and work ing in  New

Jersey,  pet i t ionerrs automobi le remained regis tered in  New York and pet l - t ioner

also reta ined her  New York dr iverrs l icense and voter  regis t rat ion.

14.  Due to a lack of  f lex ib i l i tv  in  her  work schedule at  Educat ional  Test ing

Serv icer  pet i t ioner  tendered her  res ignat ion ef fect ive sonet lne in  January,

1981.  Pet l - t ioner  cancel led the second hal f  o f  her  leave wl- thout  pay f rom York

Col lege and returned to her  teaching assignment  at  sa id col lege on FebruarY I '

1981.  Ms.  Straker  le f t  New Jersey ln  January,  1981 and moved back to Jamaica '

New York.

15.  For  the year  L979,  pet i t ioner  f i led an indiv idual  income tax return

wi th the State of  l l l lno is  ind icat ing that  she was a res ident  of  sa id s tate

f ro r r  Sep tember  1 ,  1979  th rough  December  31 ,  1979 .  0n  sa id  re tu rn  pe t i t i one r

reported the wage lncome earned frour the University of I l l inois and computed a

tax  due  to  I l l i no i s  o f  $182 .00 .  Fo r  t he  yea r  1980 ,  pe t l t i one r  f i l ed  an  i nd i v l dua l

lncome tax return wi th the State of  l l l lno is  ind icat ing that  she was a res ident

of  sa id state for  the ent i re year .  Pet i t ioner  a lso f i led a 1980 income tax

return wi th the State of  New Jersey indicat lng that  she was a nonresident  of

said state for  the ent i re taxable year .

15.  Dur ing the year  1980,  pet i t ioner  d id not  spend nore than 30 days

wi th in the State and Ci ty  of  New York,  d id not  mainta in a permanent  p lace of

abode wi th in the State or  Ci ty  and d id mainta in a permanent  p lace of  abode

ou ts ide  the  S ta te  and  C l t v .

77.  From January  1 ,  1980 th rough August  31 ,  1980,  pe t i t ioner ,  wh l le  s t l1 l

fel lowship leave, received half  pay from York Col lege amounting to $7,325.83.

computing Federal  adjusted gross incone for 1980, pet l t ioner excluded

on

In
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$3 ,600.00  o f  fe l lowsh ip  wages f rom gross  lncome as  an  " . . .amount  exc ludab le  as

s t ipend under  sec t ion  l17G o f  the  I .R .  Code (12  uron ths  a t  $300 Per  =  $3 '600. . . ) " .

Pet i t loner claimed a simi lar exclusion in 1979 which total l -ed $3,744.00;

however,  the record herein does not disclose how thls amount was computed.

During the years 1979 and 1980 pet i t ioner was on fel lowship leave from York

Col lege a total  of  4 months and 8 nonths, respect ively.

18. At the hearing held herein pet i t ioner presented no evidence or argument

with respect to the penalty asserted for fai lure to f i le her 1979 and 1980

returns on t ime.

CONCLUSIONS OF LAI4I

A. That pet l t ioner has fai led to sustaj .n her burden of proof [Tax Law

$689(e) and Adnj-nistrat ive Code 5T46-189.0(e) l  to show that she abandoned her

domicile within the State and City of New York and acqulred a dornicile ln

ei ther I l l inois In I979 or New Jersey ln 1980. Accordingly '  pet i t ioner

remained a domici l iary of both the State and Clty of New York for the years

1 9 7 9  a n d  1 9 8 0 .

B. That for the year 1979, pet i t ioner rdas domici led in New York State and

City,  maintained a permanent place of abode in the State and City and also

spent more than 30 days withln the State and City.  Accordingly,  pet l t ioner is

taxable as a resi-dent indlvidual withln the meaning and intent of Tax Law

$ 6 0 5 ( a )  ( 1 )  a n d  A d n i n l s t r a t i v e  C o d e  $ T 4 5 - 1 0 5 . 0 ( a )  ( 1 ) .

C. That for the year 1980, pet i t ioner,  al though a donicl l iary of the

State and City of New York, is taxable as a nonresident indlvidual s ince she

maintained a permanent place of abode outslde New York, did not maintain a

permanent place of abode in New York and spent not more than 30 days within the

S t a t e  a n d  C i t y  [ T a x  L a w  5 6 0 5 ( a ) ( 1 ) ;  A d m i n i s t r a t i v e  C o d e  5 T 4 6 - 1 0 5 . 0 ( a ) ( 1 ) ] .
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D. That pursuant to sect ion 620 of the Tax Law pet i t loner is ent i t led,

for the year 1979, to a resident tax credit  of  $182.00 for taxes paid to the

Sta te  o f  l l l i no is .

E. That the $7,325.83 of wage incorne received by pet l t loner from York

Col lege in 1980 whi le on fel lowshlp leave const i tuted income derived from or

eonnected with State and City sources and ls therefore taxable to Pet i t loner as

a nonresident individual.  Tax Law 5632 and Administrat lve Code $U46-2.0(a).

F. That dur ing the years 1979 and 1980, pet i t ioner,  whl1e on fel lowship

leave from York Col lege, r^ras not a candldate for a degree and was therefore

ent i t led to exclude only $300.00 per month for each month whi le on such fel lowshlp

l -eave.  In te rna l  Revenue Code $117(b) (2 ) (B)  and Treasury  Regu l -a t ion  $1 . f17-2(b) (2 ) .

Accord ing ly ,  pe t i t ioner  i s  en t i t led  to  exc lude $1 ,200.00  ($300.00  x  4 )  o f

fel lowship \dage income ln 1979 and $21400.00 ($300.00 x 8) of fel lowshl-p wage

income ln 1980.

G. That pet i t ioner has fal led to sustain her burden of proof to show that

the unt imely f i l - lng of her returns fot  L979 and 1980 was due to reasonable

cause and not wi l l fu l  neglect.  Accordingly,  the penalty asserted due for

fai lure to t imelv f i le returns l -s sustalned.

H. That the pet i t ion of Dolores Y. Straker is granted to the extent

indlcated in Conclusl-ons of Law |tCrt and t'Dtt, gg3g,; that the Audit Division is

directed to recompute the Not ice of Def ic iency dated January 26'  1983 conslstent
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with the conclusions rendered herein; and that,  except as so granted'  the

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

MAY 0 81986


