
STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Mat , ter  of  the Pet i t ion
o t

Oded & Mur ie l  St i t t

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Nonresident  Earnings Tax under Chapter  46,
Ti t le  U of  the Admlnis t rat lve Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  1978  and  L979 .

AFFIDAVIT OF MAILING

State of  New York :
ss .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnisslon, that he/she is over 18 years
of age, and that on the 29th day of May, L987, he/she served the wlthin not ice
of declsion by cert i f ied mai l  upon Oded & Muriel  St i t t  the pet i t loner l -n the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Oded & Mur le l  S t i t t
RFD 1 - Sabbath Day Hill Road
South Salem, NY 10590

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
29th d,ay of May, L987 ,

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner
forth on sald wrapper is the last known address

pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t lon
o f

Oded & Muriel  St i t t

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
CiLy Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the City
o f  New York  fo r  the  Years  1978 and 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornrnisslon, that he/she is over 18 years
of age, and that on the 29th day of May, 1987, he served the within not lce of
decisi-on by cert l f ied mal l  upon Louis F. Brush, the representat lve of the
pet i t ioner in the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Loul-s F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said r t raPPer is  the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me th ls
29th day of May, L987.

Author ized to adminis ter  oaths
pursuant  to Tax Law sect ion I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O B . K  L 2 2 2 7

NIay 29, L987

Oded & Murlel Stitt
RFD 1 - Sabbath Day Hlll Road
South Salem, NY 10590

Dear  Mr .  &  Mrs .  S t l t t :

Please take notlce of the decislon of the State Tax Comrnlsslon enclosed
herewlth.

You have now exhaust.ed your rlght of revlew at the admlnlstratlve l-evel.
Pursuant to sectLon(s) 690 & L3L2 of. the Tax Law, a proceeding in court to
review an adverse declston by the State Tax Cornmisslon nay be lnstituted only
under Artlcle 78 of the Civil Practlce Law and Ru1es, and must be coumenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron
the date of this not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed in accordanee

with thls decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Representative

Petl-tioner' s Representattve :
Louls F. Brush
101 Front Street
Mlneo la ,  NY 11501



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon :

o f :

ODED STITT AND ,UURIEL STITT : DECISION

for Redeternlnat ion of a Def lc lency or for :
Refund of New York State Personal Income Tax
under Artlcle 22 of. the Tax Law and New York :
Clty Nonresident Earnlngs Tax under Chapter
46, Tl t le U of the Adnlnlstrat lve Code of the :
Clty of New York for the Years 1978 and L979.

Pet i t loners, Oded St l t t  and Murlel  St i t t ,  RFD 1 - Sabbath Day Hl lL Road,

South Salem, New York 10590, f l led a pet, l t ion for redetermlnat lon of a def lc lency

or for refund of New York State personal lneome tax under Artlcle 22 of the Tax

Law and New York City nonresldent earnings tax under Chapter 46, Tltle U of

the Admlnistratlve Code of the Clty of New York for the years 1978 and' 1979

( r l l e  N o s .  3 7 5 7 3  a n d  4 3 1 3 7 ) .

On October 23, 1985, pet i t loners, by their  duly authorlzed representat lve'

Louis F. Brush, Esq. r  walved a hearing and submttted thelr  case for decislon

based upon the ent lre record contaLned ln the f l le,  together wlth docunents to

be submltted by October 8, 1986. After due consl-derat lon, the State Tax

Comnission renders the fol lowlng declslon.

ISSUES

I. Whether the not lces of def lc lency were lssued wlthout any basls and

for the sole purpose of extendlng the period of l ln i tat ton on assessment.

I I .  Whether petLtLoners have substant iated that one or both of them was

engaged in a trade or business durlng the year at lssue.
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I I I .  Whether pett t ioners have substantLated the character and amount of

buslness expenses claLrned as deductions from gross income for the years at

Lssue.

FINDINGS OF FACT

1. Pet l t ioners, Oded and Muriel  St l t t ,  f l led New York State lncome tax

resLdent returns (and City of New York nonresldent earnlngs tax returns) for

1978 and L979.  For  each year ,  pe t i t ioners r f l l i ng  s ta tus  was "Mar r led  f l l l ng

separately on one returntt .

(a) (1) On the 1978 return, pet i t ioner Oded St l t t  dld not l - ist  or

speclfy his occupat ion, and reported $20,057.00 ln business income. Hls

Federal Schedule C, Form 1040, showed the following lncome and expenses:

Schedule C - Income From Business or Professiot :_bg,@

Consult,atton Income
Interest Income
Teachlng Income

Expenses :

Books, Reference Mater ials
Newspapers, Magazines, Etc.
l4eeting Expenses Re: Shlpping Clairns
Draft ing & Off lce Suppl les
Secre tar ia l  (Payments  to  M.  S t i t t  $150 x  52  wks . )
Cassettes, Shelves ,  fot  Note-Taklng
Accountlng
Travel to Kansas & Nevada
Materials Handllng Research
Documentatton - Complalnts Answerlng
Aviatlon Engineerlng Research
Travel Exo.

Net Income

$33 ,977
2T

-  $33 ,998

403
391
943
836

7  ,800*
408
200
193
6s4
911
597
605

L3,94r

$20 ,057

* Included as "other Incomett on Form 1040, Page 1, Llne 30

(i l )  A Wage and Tax Statement issued to pet l t loner Oded St l t t  by

Standard Mtr.  Prod.,  Inc.,  which was attached to the return, showed t tWages,
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t tps, other compensat, lon'r  of  $33,977.00. A stamped arrow with the legend

"Included ln Schedule C" polnted to thls amount.

( i l i )  A 1978 unlncorporated buslness tax return f i led by 0ded St i t t

repor ted  $20,057.00  ln  ne t  p ro f l t ,  w i th  a  "subt rac t lon"  o f  $331977.00 '  thus

resu l t lng  ln  a  to ta l  (and ne t )  loss  f rom bus lness  ln  the  amount  o f  $13,920.00

(whlch amount ls $21.00 short  of  equal l ing the amount of al leged business

expenses  per  Sehedu le  C) .

( fv1 Pet l t loners t temlzed thelr  deduct ions for I978, but c lalmed no

mlscel laneous deduct lons as part  thereof.

(b) ( i )  On the 1979 return, petLt ioner Oded St i t t  stated hl .s occupat lon

to  be  ' rEng lneer " ,  and repor ted  $18,581.00  ln  bus lness  lncome.  t l l s  Federa l

Schedule C showed the followlng income and expenses:

Schedule C -Incone Fron Buslness or Professlon - Englneer

Consultat lon Income
Interest Income
Teachlng Incone

Expenses :

Secre tar ia l  (Payrnents  to  M.  S t l t t  $150 x  52  t tks )
Books, Reference Mater l-als
Newspapers ,  Magaz lnes ,  E tc .
Meetlng Expenses Re: Promotions, Shlpping Clalos
Draft lng & Off ice Suppl les
Cassettes, Shelves for Note-Taking
Account lng
Travel to Kansas & Nevada
Materlals Handllng Research
Documentatl.on - Conplaints Answering
AviatLon Englneering Research
Trave l  -  Au tomobl le  11 ,900 mi  .  f8 lC  =

Parklng & Tol ls
Hospttal l ty

2 ,202
527

Net Income

"Other  Incone"  Form 1040,  Pg.  1 ,

$37  , 423

-  $37,423

7 ,800*
492
43L

2 ,447
923
449
250
296
793

L ,012
698

2 ,729
522

L8,842
$ 1 8 , 5 8 1

* Reported as L lne  21
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( i f )  A Wage and Tax Statement lssued to pet l t ioner Oded St i t t  by

Standard Mtr.  Prod.,  Inc.,  which was attached to the return, showed rr l lages,

t lps, other compensat ion" of $37,423.24. A scanped arrow wLth the legend

"Included ln Schedule C'r  pointed to said amount.

( i f f )  L L979 unlncorporated buslness tax return f i led by Oded St l t t

r e p o r t e d  $ 1 8 , 5 8 1 . 0 0  l n  n e t  p r o f l t ,  w i t h  a  " s u b t r a c t l o n "  o f  $ 3 7 1 4 2 3 . 0 0 ,  t h u s

result lng in a total  (and net) loss from business ln the amount of $18'842.00

(which amount equal led Ehe amount of al leged busLness expenses per Schedule C).

( iv) Pet ieioners i tenized thelr  deduct lons for L979, but c lalned no

rolscel laneous deduct ions as part  thereof.

2. Pet l t ionersr tax returns were selected for examinat lon along with

those of approxinately 100 other lndlviduals on the basls that sald returns had

been prepared by a part lcular accountant.  An lnvest lgat ion had disclosed that

sald accountant had conslstent ly prepared returns on which an indlvldual wlch

wage or salary income shown on wage and tax statements had reported sald incone

as buslness receipts on Federal  Schedule C. Departrnent of Taxat ion and FLnance

audltors were dlrected to revlew the returns and to dlsal low clalmed business

expense deductlons if the t,axpayer appeared to be an employee recelving wage or

salary lncome reported on wage and tax statements. Pet l t loner Oded St l t t  I  s

clalned Schedule C deduct lons were disal lowed on that basis.  
l

3.  (a) On March 24, 1982, the Audlt  Divls ion lssued a Statement of Audlt

Changes to pet l t loners for 1978 on whlch addlt ional New York State and City tax

For each year,  part  of  the al leged Schedule C business expenses lncluded
$7,800.00  c la lmed by  Oded St i t t  as  a  secre tar la l  expense based on  mon les
al legedly patd to Murlel  St l t t .  By l ts dlsal lowance, the Audit  Dlvis lon
effect ively lncreased Oded St i t t ts reported incone by such anount for each
year.  In turn, the Audit  Divls lon el imLnated such amount from Murlel  St l t t ts
reported income for each year.
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due was computed ac $781.08, based on disal lowance of the claimed Schedule C

business expenses for 1978. 0n Aprl l  14, L982, the Audlt  Divls lon lssued a

Notice of Def ic lency to pet i t ioners for $781.08 ln addlt lonal tax due for L978'

p lus  ln te res t .

(b) On February 8, 1983, the Audlt  Dlvls lon lssued a Statement of

Audit Changes to petltioners f.or 1979 on whlch additlonal New York State and

Clty tax due was computed at $l ,492.12, agaln based on dlsal lowance of c lalned

Schedule C busLness expenses. On Apri l  8,  1983, the Audlt  Divls ion lssued a

Notlce of Def lc lency to pet l t loners in the amount of $L,492.62 Ln addlt lonal

tax due for 1979, plus lnterest.

4.  Durlng the years at lssue, pet i t loner Oded St i t t  was employed by

Standard Motor Products, Inc.r  : rs l ts Manager of Distr lbut ion Operattons. He

ls a graduate of New York Untverslty wlth bachelor's degrees Ln arts and ln

engineerlng and a masterts degree ln engineerlng.

5. Pet l t ioners submitted certain diar ies, handwrl t ten l ists,  photostat lc

coptes of book covers l lsted as purchased, soue cancel led credlt  card reeeipts

and other receipts pertainlng to the claLrned buslness expenses for each of the

years ln quest lon. The monies al legedly pald to Llrs.  St i t t  $ere not evldenced

by cancel led checks. I Ier work dut les were l lsted as typlng, t ranslatLon and

phone answering. The newspapers claimed as buslness expenses involved daily

purchases of the New York Tines and Wall  Street Journal.  A 1-arge port lon of

the automobi le travel expense was clalmed based upon use of Oded St l t t fs

automoblle ln brlnglng hone work materlals too voluml-nous to fit in a brlefcase

and returnlng the saoe to hls work locatlon.
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6. There ls no evldence that Mr. St i t t fs earnlngs were derLved other than

fron his employnent with Standard Motor Products, Inc. Part  of  pet l t ionerst

submlsslon included a let ter f rono Oded St l t t rs employer,  provldlng as fol lows:

' r [ t ]hls wl l l -  confLrn that Mr. Oded St l t t '  our Manager of
Dlstr lbut lon Operat lons, lncurs certaLn expenses durlng the course of
hl-s enploynent that, ln accordance with corporate pollcy, are not
relmbursed by the corporat ion. These expenses are necessary to
maLntaln good customer relatlons wlth local area cllents and are
lncurred both on and off our premlses. In accordance wlch thls
pol lcy these expenses are paid to i t1r.  St l t t  as part  of  hls annual
compensation. tt

7.  PetLt loners malntaln:

(a) that the notlces of deflclency nere lssued on an arbitrary and

caprlc lous basLs just pr lor to the expirat lon of the perlod of l in l tat lons on

assessment, thus depriving petitioners of the opportunlty to present substantla-

tlon for the clalmed deductlons; and

(b) that petl-tloners are part of a large group of taxpayers who were

selected for speclal  scrut iny because their  returns had been prepared by the

same tax preparer.

CONCLUSIONS OF LAI.I

A. That the notlces of deflciency r^rere properly l-ssued and were not

arbltrary or caprlclous. The returns nere patently erroneous and the Audlt

Division was justifled ln disallowlng the Schedule C buslness lncome and

expenses. Each NotLce of Def ic lency was preceded by a Statement of Audlt

Changes and petltloners had an opportunity to flle amended returns clafunlng

enployee buslness expenses as adJustoents on Federal  Form 2L06, or as l tenlzed

miscel laneous deduct lons, but dld not do so.

B. That the fact that petLt ionerst returns were selected for examlnat lon

because of certaln pract ices of their  accountant 1s l rrelevant.  Pet l t loners I

l labl l l ty depends solely on the facts adduced hereln.
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C. That pet l t loners have not sustalned thelr  burden of proof under

sect lon 689(e) of the Tax Law and Adnl-nLstrat lve Code $ tJ46-39.0(e) to show

that pet l t ioner Oded St l t t  was engaged in a trade or buslness other than as an

enployee, and thus have not proven entltleuent to deduct "business expensesrr as

re f lec ted  per  h ls  Schedu le  C.

D. That wht le i t  is possible that pet l t loner oded St l t t  nay have been

ent l t led to deduct certaln of the clalned expenses el ther as employee buslness

expenses ( l f  unrelnbursed) under sect ions 62(2) or 63(f)  of  the Internal

Revenue Code l f  he had f i led Forn 2106, or as mlscel laneous i temlzed deduct lons,

pet l t loners have nevertheless fal led, based on the evldence subnlt ted, to prove

ent i t lenent to anv of the l tems or amounts shown.

E. That che pet i t lons of Oded and Murlel  St i t t  are denied and the notLces

of  de f lc lency  issued on  Apr l l  14 ,  1982 and Apr l1  8 ,  1983 are  sus ta l .ned.

DATED: Albany, New York STATE TAX COMIIISSION

MAY 2 91987
PRESIDENT


