
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petitlon
o f

Joseph Stein & Ml"rtan Steln

for Redeternination of a Defl"clency or lRevl"sLon
of a Deternlnatlon or Refund of Personal Income
Tax under Arclcle(s) 22 of the Tax Law
for  the  Year  1976.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davtd Parchuck/Janet I'1. Snay, belng duly sworn, deposes and says that
he/she l-s an employee of the State Tax Co .nlsslon, that he/she ls over 18 years
of ager arrd that on the 26th day of September, 1986, he/she served the wtthin
notlce of Declslon by certlfled mail upon Joseph & I4lrlan SteLn the petltloner
in the wlthln proceedl.ng, by enclosLng a true eopy thereof ln a securely sealed
postpaid nrapper addressed as follows:

Joseph & MLrian Stein
50 BeLlnont Ave. #805
Bala Cynwyd, PA 19004

and by deposlting s€rme enclosed
post offlce under the excluslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet l" t loner.

Sworn to before me thls
26 th  day  o f  September ,  1986.

ln a postpaid properly addressed wrapper ln a
care an.d custody of the Unlted States Postal
York.

that th'e sald addressee ls the petltioner
forth on sald wrapper l.s the last known address

to admlnlster oaths
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the l4atter

Joseph Steln

of the Pet l tLon
o f
& MirLan Stein AFFIDAVIT OF },IAILING

for Redeterminatlon of a Defl"ciency or JRevl"sion
of a Deterninatlon or Refund of Personal Income
Tax under Artlcle (s\ 22 of the Tax Law
for the ' Iear L976.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, dePoses and says that
he/she Ls an employee of the State Tax Conml.ssl.on, that he/she is over 18 years
of age, and that on the 26th day of September, 1986, he served the wlthln
notlce of Decislon by certlfLed nail upon Arthur Gelber, the representatlve of
the petitioner Ln the wlthin proceedl"ng, b! enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Arthur Gelber
Laventhol & Horwath
919 Thlrd Ave.
New York, NY 10022

and by depositlng s€rme enclosed Ln a postpaLd properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wtthin the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petltloner herein and that the address set forth on sald wrapPer ls the
last known address of the representat lve of the pet l t loner.

Sworn to before me this
26 th  day  o f  September ,  1986.

Authorlzed Eo adnl-n ter oaths
pursuant to Tax Law sectlon I74



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  L 2 2 2 7

Septenber  26 ,  1986

Joseph & Mirlan Steln
50 Bel lnont Ave. #805
Bala Cynwyd, PA 19004

Dear  Mr .  &  Mrs .  S te in :

Please take notLce of the Decislon of the State Tax Conmigston enclosed
herewlth.

You have now exhausted your rlght of review at the adnlnl"stratlve level.
Pursuant to section(s) 690 of the Tax Law, a proceedlng ln courc to revlew an
adverse declslon by the State Tax Conmlsslon nay be instituted only under
Arrlcle 78 of the Clvl1 Practlce Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany Countyr nithln 4 months from the
date of thls not lce.

Inqulrles concerning the conputatLon of tax due or refund allowed ln accordance
wlth this dectslon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Review' Unlt
Bulldlng /19, State Canpus
Albanyr New York L2227
Phone l f  (5I8) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Petl t loner I  s Representat lve :
Arthur Gelber
Laventhol & Horwath
919 Thtrd Ave.
New York, NY 10022



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon
:

o f
:

JOSEPH STEIN AND MIRIAM STEIN DECISION
:

for Redetermlnat lon of a Def ic lency or for
Refund of Personal Income Tax under AxtLcLe 22 :
of the Tax Law for the Year L976

Peti t loners, Joseph Steln and Mlr lam Stein, 50 Bel lnont Avenue, Apt.  / f805,

Bala Cynwyd, Pennsylvanla 19004, f l led a pet i t lon for redeterminat lon of a

deftclency or for refund of personal ln.come tax under Art lc le 22 of the Tax Law

for the year 1976 (Fi1e No. 23469).

A hearing was held before James Ho,efer,  Hearlng Off l -cer,  at  the off lces of

the State Tax Commlssi .on, Two World Tra.de Center,  New York, New York, on

Novenber  18 ,  1985 a t  1 :15  P.M. ,  w ich  a t . l  b r ie fs  to  be  subn i t ted  by  March  13 ,

1986.  Pet i t loners  appeared by  Ar thur  G le lber ,  C .P.A.  and Laurence J .  Kars t ,

C.P.A.,  of  the account l ,ng f i rn Laventhol & Horwath. The Audtt  DivisLon appeared

by  John P.  Dugan,  Esq.  ( I rw tn  A.  Levy ,  Esq. ,  o f  counse l ) .

ISiSUE

Whether petltloners lncluded days worked at home as days worked outside New

York State ln the al locat lon of wage income to sources wlthin and without the State.

FINDINGfi OF FACT

1. Pet l t loners, Joseph Stein (her:elnafter ' rpet i t lonert ' )  and Mlr lam St,ein,

t inely f i led a joint  New York State Income Tax Nonresl"dent Return for L976.

On said return'  pet l t ioner reported wag;e income of $174,200,00 ln the Federal

amount coluun. For State purposesr pet l t ioner reported wages of $162,200.00 as

belng allocable to New York ln the foll[owing manner:
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Total days worked ln year 294
Less days worked outside New York State 237
Days worked ln New York St,ate E

5 7
f f i  "  

$162,200.00  =  $31 '447.00  New York  S ta te  wage lncome

2. Durlng 7976 petLt loner recelved wages fron the fol lowlng corporat ions

in the amount lndicated:

CORPORATION I,JAGES

Royal Jobbers, Ioc.
Phi ladelphla Sales of Endicott ,  Inc.
Phi ladelphl"a Sales of Waverly,  Inc.
Tota l

$  92 ,200 .00
40 ,000 .00
30  ,000  .00

$  162  , 200 .00

3. In addit lon to the three aforenent loned corporat lons, pet l t loner also

perforned servlces for a firrn known as San Marc Hosiery Corporation. Petl.tioner

performed servlces simultaneously for al l  four corporat ions.

4. In response to an lnquiry from the Audit  Divls ion, pet l t ioner submitted

a completed Form IT-2332, "Quest lonnaire -  Al locat lon of Personal ServLce

Compensat lon." On sald quesci-onnaire, pet i t ioner indlcated that out of  the 237

days claimed as worked outside New York State, 78 of those days were worked at

home. I t  was also lndicated on the quest ionnaLre that t tTaxpayer malntalns an

office ln hls home for convenlence purposes slnce the distance to the conpany

headquarters is signLf lcant.rr

5.  On February 15, L978, the Audlt  Divls lon issued a Statement of Audlt

Changes to petltl-oner for the year L976 d,Lsallowlng the 78 days worked at home

as days worked outslde New York State. Other adjustments r trere proposed which

pet l t ioner does not contest and, therefore, sald adjustments w111 not be addressed

hereinafter.

6.  Based on the aforenent ioned statement,  the Audit  Dlvls ion, on May 5,

I978, issued a Not lce of Def lc iency to pet l- t loner for L976 ptoposing addlt lonal
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tax  due o f  $6 ,236.09 ,  p lus  ln te res t  o f  $559.11 ,  fo r  a  to ta l  a l leged ly  due o f

$ 6 , 7 9 5 . 2 0 .

7. During 1976 petLt ioner was an off lcer and f i f ty percent owner of

Royal Jobbers, Inc.,  Phi ladelphla Sales of Endicott ,  Inc.r  Phl ladelphla Sales

of Waverly,  Inc. and San Marc l toslery Corporat, lon. A11 four corporat l .ons

operated retai l  deparLnent stores. San Marc Hosiery Corporat ion (rrSan Marctt)

conducted buslness at 237 ldarket Street,  Phi ladelphla, Pennsylvania'  whl le the

other three corporat ions l rere located lrn New York State.

8. The four corporat ions nere est iabl ished as discount or bargain stores.

Mr. Steln's pr lncipal responslbl l l ty co:nsisted of buylng off-pr lce merchandlse

through manufacturersr c lose-out,s,  overstock l iquldat lons, Lrregulars, seconds,

bankrupt stores, out-of-season merchand: ise and dlstress sales. Pet l t loner would

seek out opportunit ies to purchase merclnandise, evaluate the narketabl l l ty and

value of said rnerchandise and negotiate the purchase price or determlne what

blddtng strategles were to be used at auct ions.

9. Pet l t l -oner ut l l lzed the facl l lc ies malntalned by San Marc at.  237

Market Street,  Phl ladelphla, Pennsylvan: la as corporate headquarters and as a

distrLbut ion center for al l  four corpor,at lons. A11 of pet l t lonerrs buylng

act iv i t ies rdere conducted out of San Marc's off lces. Mr. Stein would vls l t

the three stores located ln New York St,ate every two to three weeks ln order

to determine what merchandise rdas selll:ng.

10. Pet l- t ioner has been act ive in Ehe retal l  sales and merchandlse purchasing

ftelds slnce approxl"mately 1920. Mr. Sceln has a f i f th grade educat ion and he

rel ied extenslvely on his secretary to ,handle al l  correspondence. Mr. Stein

also had complete faith ln hls accounta:nts and he would regularly sign documents

prepared by his accountants without exarnlnl,ng sald documents. The Form IT-2332,
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I 'Quest ionnaire -  Al locat ion of Personal.  Service Compensat ionrt 'was slgned by

pet i t ioner,  but was prepared by Mr. Ster ints accountants.

11. Mr. Stein did not maLntain an off ice in his home and did not perform

servlces for any of the four corporations at home. The 237 days worked outside

New York State did not include any days worked at home. Pet i t ionerts personal

residence is approxinately nlne ni les from San Marcrs off ices.

CONCLUSIONS OF LAI^I

A. That Conrmission regulat lon 20 NYCRR 131.16 (since renumbered 20 NYCRR

1 3 1 . 1 8 )  p r o v i d e s  t h a t :

" I f  a nonresident employee.. .performs services for hLs ernployer both
within and without the State, his income derived fron New York
sources includes that proport ion of his total  comPensatLon for
services rendered as an employee which the total number of working
days enployed wlthln the State be:rrs to the total number of working
days ernployed both withln and without the State.. .  However,  any
allowance claimed for davs worked outside of the State must be
based u the perfornance of serrrices ch of necessit s
dist ineuished from convenience--obl ieate e to out-of -
s tate dut ies in  the serv ice of  h i rs s i s  added .

B. That it is well settled that rlays worked at home by a nonresident

employee performing services which cou.Ld have been perforned at the employerrs

New York offl-ce cannot be considered as days worked outsl-de New York State

(Mat te r  o f  K i tman v .  S ta te  Tax  Cornm. ,  92  A.D.2d 1018,  no t .  fo r  l v .  to  aPp.  den.

59 N.Y.2d 603).  However,  in the instant matter,  i t  is c lear that pet i t ioner

did not work at home and that the 237 davs worked outside New York State

represent days that Mr. Stein was obl i ;gated to out-of-state dut les.

Accordingly,  the al locat ion of wage in,come as reported by pet i t ioner on his

1976 re tu rn  i s  cor rec t .



C. That the pet l t lon of Joseph

ext,ent lndicated in Concluslon of Law

the pe t i t ion  is  in  a l l  o ther  respec ts

DATED: Albany, New York

sEP 2 61s80
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Strein and Mirlan Steln

"B", gw,; and that,

d,enied.

STATE TAX COMMISSION

ls  granted to the

except as so granted,


