
STATE OF NEW YORK

STATE TAX COMMISSION

In the

Lewis

Matter of the
o f

M.  &  K i r ty  M.

Pet l t lon

Stee l AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def ic iency or for
Refund of NYS Personal Income Tax under Article
22 of the Tax Law and Chapter 46, Ti t le T of
the Adninistrative Code of the City of New York
fo r  the  Years  1979 & 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax CommissLon, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he/she served the within not ice
of Decislon by cert i f ied mal l  upon Lewis M. & Kit ty M. Steel the pet i t loner in
the within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Lewis I '1.  & Kit ty M. Steel
101 Central  Park West
New York, NY 10023

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
LTth  d ,ay  o f  June,  1986.

in a postpald properly addressed l l raPPer in a
care and custody of the United States Postal
York .

that the said addressee ls the Pet i t ioner
forth on sald wrapper ls the last knonm address

( - -

PUrSuant



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon
o f

Lewis M. & Kl t ty  M.  Steel AFFIDAVIT OF MAILING

for Redeterminat ion of a DefLciency or for
Refund of NYS Personal Income Tax under Artlcle
22 of. the Tax Law and Chapter 45, Title T of
the Adninistrat ive Code of the Clty of New York
fo r  the  Years  1979 & 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the lTth day of June, 1986, he served the wlthin not ice of
DecLsion by cert i f ied nal l  upon Phi l ip Tanz, the representat lve of the
pet i t ioner ln the wl, thLn proceedl.ng, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Philip Tanz
Auslander & Tanz
1 1 Grace Avenue
Great  Neck ,  NY 11021

and by deposlt ing same enclosed ln a postpald properly addressed wrapper ln a
post off ice under the exclustve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addreasee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
ITth day of  June,  1986.

thor ized to
pursuant to T



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

June 17, 1986

Lewls M. & Klt ty M. Steel
l0l  Central  Park West
New York, NY 10023

Dear  Mr .  &  Mrs .  S tee l :

Please take notice of the Decision of the State Tax Conmissl.on enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnl-ntstratlve level.
Pursuant to sectton(s) 690 & l3l2 of the Tax Law, a proceeding ln court  to
revlew an adverse declsion by the State Tax Connlsslon may be lnstltuted only
under Arttcle 78 of the Clv1l Practlce Law and Rules, and must be cornmenced in
the Supreme Court of the State of New York, Albany County, wl"thln 4 months from
Ehe date of thls not ice.

Inqulries concerning the conputatlon of tax due or refund allowed in accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Fl-nance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bul lding #9, State Campus
Albany, New York L2227
Phone / t  (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Representat lve

Peti t l "oner I  s Representattve :
Phlllp Tanz
Auslander & Tanz
11 Grace Avenue
Great  Neckr  NY 11021



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LEWIS M. STEEL and KITTY M. STEEL

for Redetermj-nat ion of a Def lc lency or for
Refund of Nev York State Personal Income Tax
under Articler 22 of the Tax Law and New York
City Personal-  Income Tax under Chapter 46,
Tl t le T of the Adninistrat ive Code of the City
o f  New York  1 :o r  the  Years  1979 and 1980.

DECISION

Pet i t ioners ,  Lewis  M.  S tee l  and K i t ty  M.  S tee l ,  101 Cent ra l  Park  West ,  New

York, New York 10023, f t led a pet i t lon for redeterminat ion of a def ic lency or

for refund oJ: New York State personal income tax under Art ic le 22 of the Tax

Law and New llork City personal income tax under Chapter 46, Title T of the

Adninistrat i rre Code of the City of New York for the years 1979 and, 1980 (f l le

N o .  5 3 2 0 1 ) .

A hearirrg was held before Al len Capl-owaith, Hearing Off icer '  at  the

off ices of the State Tax Comurlssion, Two World Trade Center,  New York, New

York ,  on  Feb: ruary  25 ,  1986 a t  9 :15  A.M. ,  w l th  a l -1  b r ie fs  to  be  subml t ted  by

March 25, 19i36. Pet i t i .oners appeared by Phi l lp Tanz.,  C.P.A. The Audit

Divis l-on appreared by John P. Dugan, Esq. (Herbert  Kamrass, Esq.,  of  counsel) .

ISSUE

Whether casualty loss deduct ions claimed by pet i t ioners ln each of the

years L979 and 1980 are properly al lowable.

FINDINGS OF FACT

1. Lewis M. Steel and Kit ty M. Steel (hereinafter rrpet i t ioners") f l led a

New York State Income Tax Resident Return (with City of New York Personal
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Income Tax) for each of the years L979 and, 1980. 0n thelr  1979 return they

c la imed a  casrua l ty  loss  deduct ion  o f  $6 ,900.00  ($7 ,000.00  less  $100.00  l i rn i ta t ion) .

On the i r  1980 re tu rn  they  c la imed a  casua l ty  loss  deduct ion  o f  $7r900.00

( $ 8 , 0 0 0 . 0 0  l e s s  $ 1 0 0 . 0 0  l i n i t a t i o n )  .

2.  On . lune 20, 1983, the Audit  Divis ion issued a Statement of Personal

Income Tax Arrdi t  Changes to pet i t loners wherein the aforestated casualty loss

deduct lons were disal lowed. Said statement included other technical  adjustnents

which were conceded by pet l- tLoners and are therefore not at lssue hereln.

Accordingly,  
"  

Not ice of Def ic lency was issued agalnst pet i t ioners on January 5'

1984 assert i rrg addit ional I979 and 1980 New York State and City personal income

t a x e s  o f  $ 3 , t i 5 1 . 1 5 ,  p l u s  i n t e r e s t  o f  $ 1  , 3 7 6 . 5 2 ,  f o r  a  t o t a l  d u e  o f  $ 5 , 0 2 7 . 6 7 .

3. On Decernber 9, L982, pet i t l -oners executed a consent form which extended

the period frrr  assessment of 1979 taxes to any t ime on or before Aprl l  15,

1 9 8 4 .

4 .  The casua l ty  loss  deduct ion  c la lmed fo r  L979 o f  $6 ,900.00  arose f rom

accidental  d,amage to an or iental  rug. According to pet i t ionersr representat lve,

a bott le of red wine was lnadvertent ly knocked off  pet i t ionersr table unnot iced.

I t  was purportedly discovered the fol lowing day, by which t ime a stain had set

permanently into the rug. The date of the accldent \^ras not provided at the

hearing.

5. Pet i t ioners submitted an appraisal  f ron D. Kalfain & Son, Inc. dated

October  2 ,  1979,  where in  i t  i s  s ta ted  tha t :

"There is a damage on the open field which cannot be
repaired completel-y. If rug were not damaged the replacement
va lue  wou ld  be  $10,000.  As  is  the  va lue  wou ld  be  $3 ,000. "
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6. Pet i . t ionerst loss was not covered by thelr  insurance pol icy. According

to a let ter f rom the insurance company claims representat ive, dated December 19,

7979, the basis for not covering such l-oss was as fol lows:

"Yc,ur poLicy covers your property on a fnamed peri ls l
basr is.  For a loss to be covered, i t  must result  f rom a
peri l  specif ical ly J- isted in the pol icy contract.  Your
property is not covered for al- l  r isks of physical  loss or
damage.

Unfortunatelyr s ince none of the l -Lsted peri ls cover the
losis to your or iental  rug, we are unable to assist  you.t t

7.  Pet j l t ioners did not provide documentat ion to establ ish the basis of

the or iental  rug at issue.

8 .  The casua l ty  loss  deduct ion  c la l rned fo r  1980 o f  $7 '900.00  arose f rom

rdater damage to pet i t lonersr house located on Surfside Drive, Long Island, New

York.

9. Pet i t ioners al leged that the water damage was due to a strong stor:m

which swept t:hrough the area. The date during which the storm occurred was not

provided. Water damage occurred to the roof as wel l  as the wal ls and t i les of

the bathroom.

10. Pet i t ionersr loss was not covered by their  insurance pol icy. AccordLng

to a let ter :Erom the insurance company claims representat ive, dated November 3,

1980, the basis for not covering such loss rras as fol lows:

t'From the information submitted it appears the \ilater
probably came down the wall from a faulty roof which has
since been f ixed, and after a period of t ime the t i le has
become loose from the wa1l-  and wi l l  need repairs.  Your
policy on the house provides coverage for water damage when
a storm has made an openl-ng in the roof and water comes in
through that opening and then there is coverage for the
result ing l rater danage. However,  there is an exclusion
against a leak or seepage over a perl-od of t ime where there
is gradual deter iorat ion.rr
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11. Pet i . t ioners submitted copies of checks which purportedly establ ished

thelr  cost tc,  repair  the damage to the house. Two checks total ing $3,950.00,

to General  Rcrof ing and Siding Co.,  were dated ln September and November'  1979,

which was prJ-or to the al leged casualty.  Three checks total- ing over $8'000.00

were wri t ten in Apri l ,  May and June, 1981. Bi l ls detal- l ing the nature of the

repairs were not submitted.

CONCLUSIONS OF LAW

A. That Internal Revenue Code sect lon f65(c) (3) def ines a casualty loss

as a loss that ar lses from f i re,  storm, shlpwreck, or other casualty.

B. Thaf an al lowable "other casualtv" deduct ion under sect ion f65(c) (3)

of the Internal Revenue Code must be tta casualty of the same general nature or

k ind ,  as  f i res ,  s to rms,  sh ipwreck . r r  Ray  Durden v .  Comniss ioner ,  3  T .C.  I ,  4

(1944) .  * re  a lso  Levy  v .  CommLss ioner ,  212 F .2a ,  552 (5 th  C i r .  L954) .  An

al lowable rrotLher casualtyrr  is further def lned as t tan event due to some sudden,

unexpected  o : r  unusua l  cause. "  (C i ta t ion  on l t ted) .  Durden,  3  T .C.  a t  3 .  The

term rcasualtyr excludes the progresslve deter lorat ion of property through a

steadl ly ope'rat ing cause (Citat ion orni t ted)."  } ! .

C. Thar losses due to cotrmon, every day accldents or occurrences'  as

dist lnguished from sudden, unexpected or unusual causes are not deduct lble as

casua l ty  losses .

D.  That  Treasury  Regu la t ion  $1 .165-7(b)  p rov tdes  tha t :

I ' In  the  case o f  any  casua l ty  loss . . . the  amount  o f  loss  to
be taken into account for purposes of sect ion 165(a) shal- l
be  the  lesser  o f  e i ther  - -

(i) The amount which is equal to the fair market value of
the property l -nmediately before the casualty reduced
by the fair market value of the property irnrnediately
after the casualty;  or

( i t )  The amount  o f  the  ad jus ted  bas is . . . "
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E. That the losses at issue were not casualty losses withln the meaning

and intent of  sect ion 165(c)(3) of the Internal Revenue Code. The damage to

the rug was the result  of  a common every day accident.  The danage to the house

resulted from a steady deter iorat ion through a steadl ly operat ing cause. Even

if  such losses could properly be def ined as casualty losses, they would

necessari ly have to be disal lowed ln the lnstant case since the adjusted bases

of the propert ies at issue were not provided and accordlngly a dol lar value of

the  losses  cou ld  no t  be  computed as  requ i red  under  Treasury  Regu la t ion  $1 .165-7(b) .

F. That the pet i t ion of Lewis M. Steel and Klt ty M. Steel ls denled and

the Notice of Def ic iency issued January 5, 1984 is sustal-ned together with such

additlonal interest as nay be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

,JUN 1? 1986

;(R
SSIONER

COMMIS


