
S T A T E  O F  N E I ' I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February  18 ,  1986

Jeffrey Stander
2 2 7 4  7 8 t h  S t .
Brooklyn, NY LL2I4

Dear  Mr .  S tander :

Please t ,ake not lce of che Declsion of the State Tax Co 'nlssion enclosed
herewith.

You have now exhausted your rlght of revlew at the admtnistrative level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Administrat ive Code of the Clty of New York, a proceedlng ln court  to
review an adverse decision by the StaEe Tax Coumission may be inst i" tuted only
under Artlcle 78 of the Civil Practlce Law and Rulesr aod must be commenced in
the Supreme Court of  the State of New York, Albany County, wlthin 4 months from
the date of thls not, ice.

Inquirles concerni-ng the computatLon of t.ax due or refund allowed in accordance
r4r i th  th is  decis lon uray be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litlgatlon Unlt
Bui lding /19, State Campus
Albany ,  New York  L2227
Phone #  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JEFFREY STANDER

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Adminlstrat ive Code of the Clty
o f  New York  fo r  the  Year  1979.

DECISION

for penalt ies for fal lure to f l le his

the tax due on ti.me.

Audit  Divis ion to assess lnterest on the

FINDINGS OF TACT

Pet l t ioner ,  Je f f rey  S tander ,  2274 78 th  St ree t ,  Brook lyn ,  New York  1L2L4,

f i led a pet i- t , ion for redeterminat ion of a def ic l .ency or for refund of New York

State personal income tax under Art ic le 22 of the Tax Law and New York Clty

personal income tax under Chapter 46, Tl t le T of the Adninlstrat ive Code of the

City of New York for the year L979 (Fi le No. 44398).

A hearing was held before James Hoefer,  Hearl-ng Off l .cerr at  the off ices of

the State Tax Commission, Two World Trade Center,  New York, New York'  on

septernber  12 ,  1985 ar  9 :15  A.M. ,  w i th  a l1  b r le fs  to  be  submi t ted  by  oc tober  12 ,

1985.  Pet i t ioner  aPpeared Pro  se .  The Aud i t  D iv ls ion  appeared by  John P '

Dugan,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether  pe t i t ioner  i s

return on t ime and for fal lure

IL Whether i t  was proper

tax  due.

l lable

to pay

for the

1. 0n November

Changes ("Statement")

5, 1982, the Audit

to  pe t i t loner  fo r

issued a St,atement of Audit

L979 which stated that :

Dlvislon

the year
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"S ince  you fa i led  to  rep ly  to  our  p rev tous  le t te r (s ) ,  your
1979 personal income tax l iabi l i ty has been conputed from
lnforrnation obtained from the Internal Revenue Service
under authorlzat ion of Federal  Law (Sect lon 6103(D) of the
Internal Revenue Code) .

Penalty for late f i l ing at 5Z per month, maximum 252.
Penalty for late payment at L% per month, maximuur 252.

Interest for late payment or underpaymenr at the appl lcable
r a t e .  t t

Said Statement was i .ssued to pet{t , ioner since the Audit  Divis lon had no record

of a 1979 return having been f i led by Mr. Stander.

2. Based on the aforementioned Statement,  the Audit  Divl .s ion, on February 25,

1983,  i ssued a  Not ice  o f  Def ic iency  ( "Not ice" )  to  pec i t ioner  fo r  L979.  Sa id

Notlce inposed New York State and Ctty personal income tax due of $2,70L.52,

I
p lus  pena l t ies^  o f  $1 ,080.60  and in te res t  o f  $865.47 ,  fo r  a  to ta l  a l leged ly  due

o f  $ 4  , 6 4 7  . 5 9 .

3 .  On Apr i l  27 ,  1984,  pe t i t ioner  submi t ted  h ls  1979 New York  S ta te  and

City income tax return together wlth two (2) wage and tax statements. Based on

a rev iew o f  sa id  1979 re tu rn ,  the  Aud l t  D lv ls lon ,  on  May 4"  1984,  adv lsed

pet i t ioner that the tax due asserted in the Not ice dated February 25'  1983 was

reduced to  $268.63 ,  p lus  pena l t les  and in te res t .  Pe t i t loner  agrees  w i th  the

computa t lon  o f  add i t iona l  tax  due o f  $268.63 ,  bu t  d lsagrees  w i th  the  inpos i t lon

of any penalty or interest charges. I t  ls pet l t i .onerfs posit ion that no penalty

or interest charges should be lmposed since his 1979 return was t lmely prepared

and nailed together with a personal check in full payment of the tax due shown

on sald return.

1 Penalty was i .nposed pursuant to Tax Law $685(a) (1) and New York City
Adn in is t ra t i ve  Code $T46-185.0(a) (1 )  fo r  fa l lu re  to  t ime ly  f17e a  re tu rn .
A penalty was also imposed for failure to pay the tax due on time pursuant
to Tax Law $685(a) (2) and New York Clty Adminlstrat ive Code
$ 1 4 6 - 1 8 s . 0 ( a )  ( 2 )  .
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5. Mr Stander f i led for and was granted an extension of t lne unt l l

June 15, 1980 to f i le his 1979 New York State and Clty tax return. Said

extension was granted by the New York State Processlng Divis lon. Pet l t loner

test i f ied to the effect that his 1979 New York State and City income tax return

\4ras prepared and mailed before the extended due date had passed and that

attached to said return was his personal check in payment of the tax due.

6. Due to personal bankruptcy certaln of pet i t ionerts records l tere not

avai lable to hino and he was therefore unable to produce ( i )  a copy of his 1979

New York State and Clty tax return; ( i l )  a copy of his personal check in

payment of the tax due shown on the 1979 return al legedly f i led on or before

June 15, 1980; ( i i i )  his personal checkbook reglster which showed a check being

drafted to the Department of Taxat ion and Finance on or before June 15'  1980;

and ( iv) any documentary evldence (".g.  cert l f ied mai l  receipt,  registered nalI

receipc or other personal notat ions) to show that the 1979 return was actual ly

na l led  on  or  be fore  June 15 ,  1980,

7. Pet i t ioner personal ly prepared his 1979 New York State and City incone

tax return and said return nas prepared in a t imely fashion. Pet l t ionerrs

lncome tax returns for pr ior and subsequent tax years have been f l led in a

ti,mely manner.

8 .  On Ju ly  7 ,  1984,  pe t l t loner  pa id  the  rev ised tax  due o f  $268.63 .  0n

November 13, 1984 and November 19, 1984, pet i t loner nade addit ional payments of

2 6 8 . 6 4  a n d  $ 1 4 3 . 9 3 ,  r e s p e c t i v e l y .

CONCLUSIONS OF LAW

A.  That  sec t lon  689(e)  o f  the  Tax  Law and sec t ion  T46-189.0(e)  o f  the

Adurinistrat ive Code of the City of New York both place the burden of proof on

pet i" t ioner.  In the lnstant matter pet i t ioner has test l f ied that he t inely
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f t led his 1979 New York State and Clty income tax return together with a

personal check in full pa)rment of the tax shown due on said return. However'

pet i t lonerrs test inony that his 1979 return was t lnely f l led, ln and by l tsel f '

ts insuff ic lent to sustain his burden of proof glven the fact that the Audit

Diviston has no record of receiving said return and also the fact that t ' l r .

Stander could not produee:

( i )  any documentary evldence to show that the 1979 return
was mal led;

(ff1 a copy of a check in payment of the tax due shown
on his 1979 return or even a copy of the return al legedly
f l1ed;

(lii) any documentary evidence from the bank whlch allegedly
l"ssued the check; and/or

( iv) a copy of pet l t loner 's checkbook register showlng
that a check was made payable to the Department of Taxation
and Finance on or before June 15, 1980.

B. That pet i t lonerrs 1979 New York State and City tax return was t imely

prepared and was apparent ly lost or mlsplaced. This fact,  when consldered

together with pet l t lonerrs exeuplary record of f l l tng t inely returns for years

both pr ior and subsequent to the year at issue, leads to the conclusion that

pet l t l "onerrs fai lure to f l le a return f .ot  1979 was due to reasonable cause and

not \^r i l l fu l  neglect.  Accordlngly,  the penalt ies asserted ln the Not ice of

Def ic iency dated February 25, 1983 are cancel led.

C. That there is no provision ln the Tax Law or Adurinlstratlve Code of

the Clty of New York which permits interest charges to be waived, abated or

cancel led. Accordingly,  pet l t loner is l iabIe for the payment of lnterest.

D. That pursuant to Findlng of Fact "3",  ggplq, the tax due is reduced

f rom $2,701.52  to  $268.63 .  Fur thermore ,  pursuant  to  F ind ing  o f  Fac t  "8" ,

supra ,  pe t l t loner  l s  en t ic led  to  c red i t  fo r  payments  to ta l l tng  $681.20 .  S ince
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the payments made by pett t ioner exceed the tax and interest due, the Audlt

Divis ion ts directed to refund to pet i t ioner such excess payments together wlth

any interest to which he is legal ly ent i t led to receive.

E. That the pet i t ion of Jeffrey Stander is granted to the extent lndicated

ln Conclusions of Law "B" and t'D", glpg, and that, except as so granted, the

pet i t lon ls in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB 1 81986

COMMISS

PRESIDENT

SSIONER


