
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gordon B. & Dolores O. Spl-vack

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under Artic]e 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the Citv of New York for
the  Year  1980.

A]IFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Ilagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conurission, that he/she is over 18 years
of age, and that on the 4th day of Aprl l ,  1986, he/she served the within not lce
of Decision by cert i f ied mai l  upon Gordon B. & Dolores O. Spivack the
pet i t ioner in the wlthln proceedl-ng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Gordon B. & Dolores O. Spivack
118 Townsend Terrace
New Haven, CT 06512

and by deposit ing same enclosed in a postpald properly a, ldressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before ne this
4 th  day  o f  Apr i l ,  1986.

says that  the sald addressee is  the Pet i t ioner
set  for th on said wrapper is  the last  known address

to adminis ter
Tax Law sect



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l  4 ,  1986

Gordon B. & Dolores O. Spivack
118 Townsend Terrace
New Haven, CT 06512

Dear  Mr .  &  Mrs .  Sp lvack :

Please take not lce of t ,he Deciston of the State Tax Commlssion enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnlstrat,ive level.
Pursuant to sect ion(s) 690 & L3I2 of.  the Tax Law and ChapEer 46, Tl t le T of
the Administrat ive Code of the City of New York, a proceeding ln court  to
revlew an adverse decislon by the State Tax Commissl"on may be inst l tuted only
under Art ic le 78 of the Clvl l  Pract ice Law and Rules, and must be connenced in
the Supreme Court of  the State of New York, Albany County, wlthin 4 months from
the da te  o f  th is  no t ice .

Inqulries concerning the conputatLon of tax due or refund allowed in accordance
with thls declston mav be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Li t igat lon Unit
Buildlng if 9, State Carnpus
Albany, New York L2227
Phone #  (518)  457-2070

Very truly y,Jurs,

STATE TAX CO]IIMISSION

cc: Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t l_on

o f

GORDON B. SPIVACK and DOLORES O. SPIVACK

for Redeterminat lon of a Def lc iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresi ,dent Earnlngs Tax under Chapter 46,
Tl t le U of the Admlnistrat ive Code of the City
o f  New York  fo r  the  Year  1980.

DECISION

Peti t toners, Gordon B. Spivack and Dolores O. Spivar:k,  118 Townsend

Terrace, New Haven, Connect icut 06512, f l led a pet i t lon : :or redetermlnat lon of

a def ic iency or for refund of New York State personal inr:ome tax under Arclcle

22 of the Tax Law and New York Cit,y nonresident earnl-ngs tax under Chapter 46,

Ti t le U of the Adnlnist ,rat ive Code of the Clty of New Yo:rk for the year 1980

( F l l e  N o .  5 2 7 5 3 ) .

A hearlng was held before Al len Caplowaith, Hearing Off icer,  at  the

off lces of the Stat,e Tax Commisston, Two tr i lor ld Trade CenEer, New York, New

York ,  on  December  17 ,  1985 a t  2 i45  P.M.  Pet i t ioner  Gord , rn  B .  Sp lvack  appeared

pro se. The Audlt  Dlvls ion appeared by John P. Dugan, Esq. (Herbert  Kamrass,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t loner Gordon B. Spl-vack, a nonresident of New York State, DaI

al locate a port ion of his distr lbut ive share of partnershlp income to sources

without the State and City of New York, when the parEnership did not so al locate.

FINDINGS OF FACT

1.  Gordon

State Income Tax

B. Spivack and Dolores O. Spivack

Nonresident Return (wtt tr  City of

t imely f l led a jolnt  New York

New York Nonresi.dent Earnings
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Tax) for the year 1980. On sald return, Gordon B. Spl"vack (herelnaft ,er "pet i t loner")

al located his partnershlp income dertved from the New York law partnershlp of

Lord'  Day & Lord co sources withln and wiEhout the State and Clty of New York.

According to such return, pet l t loner al located 607" of hls partnership income of

$674,378.26  to  New York  S ta te  and C i ty .

2. On Apri l  6,  1984, the Audit  Divis lon issued a Stei t ,emenL of Audlt

Changes to pet i t ioner and his wife wherein pet ic ionerts ent l re dlstr ibut l .ve

share fron sald partnership was held taxable for New Yorl :  State and Clty

purposes based on the fol lowlng explanat ion:

t'Income received by a nonresl-dent from a New York law firn
in whlch he is a partner is al located t ,o New York for
personal income tax purposes on the same basls as the flrn
uses to al locate the distr lbut ive share of each partner.
Si,nce the New York f  i rn of Lord, Day & Lord, o1: which you
are a member partner,  did not al locate i ts lncome, your
ent l"re distr ibut ive share frorn such partnership ls subject
to New York State personal l"ncome tax and New Ilork City
nonresldent earnings tax.r l

3.  Said statement addlt lonal ly provided for a modlf icat lon increasing

pet l t ionerrs New York State income by his dlstr ibut ive share of the New York

City unlncorporated business tax deducclon taken on the partnership return.

However,  this adjustment was not contested by pet i t loner and accordlngly,  ls

noL at lssue herein.

4. Based on the aforestated Statement of Audit  Charrges, the Audlt  Divis lon

lssued a Not lce of Def l-c l"ency against pet i t loner and hj .s wife on Apri l  6,  L984

asser t lng  add l t lona l  New York  S ta te  persona l  lncone tax , r f  $31,437.81 ,  add i t lona l

N e w  Y o r k  C l t y  n o n r e s l d e n t  e a r n l n g s  t a x  o f  $ 1 r 7 4 3 . 2 7 ,  p l u s  l n t e r e s t  o f  $ 1 1 , 8 8 9 . 0 1 ,

f o r  a  t o t a l  d u e  o f  $ 4 5 , 0 7 0 . 0 9 .
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5. Pet i t ioner was a partner in Lord, Day & Lord during 1980. Said

partnership, whlch was located at 25 Broadway, New York, New York 10004,

al located 1002 of i ts income to New York.

6. Pet i t ioner argued that he ls properly ent i t led t :o al locate a port ion

of his dlstr lbut lve share of partnership lncome to sourc€rs wlthout the State

and City of New York since the pr incipal faccors used by the partnershlp in

determtning i ts distr lbut ion of prof l ts were buslness generated and bl l lable

t ime.

7. During 1980 pett t loner pract iced ant i t rust law on a nat lonal basis.

Ovet 407" of the amounts he collected from hls clients for: which the partnershlp

gave hiro credit  in determining his 1980 distr ibut ion was for work perforned

wlthout New York for c l ients located without New York. I )et i t l .oner argued that

his reported al locat ion was proper slnce l t  included the lncome attr ibutable to

services rendered ln New York for c l lents located without New York as wel l  as

the income attr ibutable to services rendered wlthout New York for c l lents

located within New York.

CONCLUSIONS OF LAW

A. That pursuant to sect lon 637 (b) (2) of  the Tax L:rw, a nonresldent

partner may not al locate ". . .  as lncome or gain from sources outslde New York,

a greater proport , lon of hls dlstr ibut lve share of partnershlp income or gain

than the rat lo of partnership lncome or gain from sources outside New York to

partnership income or gain from al l  sources.. ." .  Such lrrcome ls al locat,ed to

New York sources on t ,he same basls as the f l rm uses to a.Llocate the dlstr ibut lve

share of  each par tner .  (See Matter  of  Thomas l " t .  Debevoir ie  et  a l  .  v .  Stat ,e Tax

Conrn iss ion ,  52  A.D.2d L023,  383 N.Y.S.2d ,698. )  Accord ln14 ly ,  s lnce  the  par tner -

shlp did not al locate l ts lnconer pet l t ioner ls not properly ent i t led t ,o
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al locate any port lon of his distr lbut ive share of income from Lord, Day & Lord

t,o sources without New York State and City.

B. That the pet l t ion of Gordon B. Spivack and Dolor:es O. Splvack ls

denled and the Not ice of Def ic lency dated Apri l  6,  1984 j"s sustained together

with such addittonal interest as may be lawfully owlng.

DATED: Albany, New York STATE TA)I COMMISSION

APR O 41986 -Kod@
PRESIDENl]


