
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michael & Jeanne C. Sowiskl

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Year  1974.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmission, that he/she ls over 18 years
of ager €rnd that on the 20th day of October,  1986, he/she served the withln
not ice of Declsion by cert i f ied mai l  upon MLchael & Jeanne C. Sowiskl  the
pet i t loners in the withln proceedlng, by enclosing a true copy thereof Ln a
securely sealed postpaid rdrapper addressed as fol lows:

Michael & Jeanne C. Sowiskl
36  Fores t  H i l l s  Rd.
P i t tsburgh,  PA I522L

and by deposit ing same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petitioner
hereLn and that the address set forth on sald wrapper is the last known address
of the pet i- t ioner.

Sworn to before rne this
20 th  day  o f  October ,  1986.

Ehor ized to adminis ter  oat s

\

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

october  20,  1986

Mlchael & Jeanne C. Sowlskl
36 Forest l l l l ls Rd.
Plt tsburgh, PA L522I

Dear Mr. & Mrs. SowLskl":

Please take notlce of the Decision of the State Tax Cornml.ssLon enclosed
herewlth.

You have now exhausted your rtght of revlew at the adnlnl.stratlve level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceedlng l.n court to revlelt an
adverse decision by the State Tax Commlsslon may be instj"tuted only under
Artlcle 78 of the Clvll Practice Law and Rulesr and must be commenced Ln the
Supreme Court of the State of New York, Albany County, wi.thln 4 months from the
date of this not lce.

Inqulrles concerntng the conputatlon of tax due or refuncl allowed l"n accordance
with this declsion may be addressed to:

NYS Dept. Taxat{on and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng il9, State Canpus
Al-bany, New York L2227
Phone # (518) 457-2086

Very truly l/ours '

STATE TAX CoMMISSION

cc: Taxing Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the I ' latter of the Petlt lon

o f

MICHAEL SOIIISKI AND JEANNE C. SOWISKI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1974.

DECISION

Peti t l -oners, Michael Sowiski  and Jeanne C. Sowiski ,  36 Forest l1 l l ls Road,

Pit tsburgh, Pennsylvania 15221, f i led a pet i t ion for redeterminat lon of a

deficiency or for refund of personal income tax under Article 22 of the Tax Law

for the year 1974 (Fl le No. 25377).

A hearing was held before James Hoefer,  Hearing Off icer,  at  the offLces of

the State Tax Commission, Two World Trade Center,  New York, New York, on

March  5 ,  1986 a t  10 :45  A.M. ,  w l th  a l l  b r ie fs  to  be  submi t ted  by  May 20 ,  1986.

Pet i t ioners appeared pgg se. The Audit  Divis ion appeared by John P. Dugan,

Esq.  ( I rw in  A .  Levy ,  Esq.  r  o f  counse l ) .

ISSUES

I. Llhether petltioner Michael Sowiskl-, a nonreside,nt partner in the

partnershlp of D.G. Sisterson and Company, must al locater hls dLstr lbut ive share

of partnership income to New York State sources based on a percentage determlned

by dividing the partnershlprs net New York income by net partnership lncome

f rom a l l  sources .

I I .  Whether pet l t loner Michael Sowiskl  ls ent i t led, pursuant to sect ion

637 (d) of the Tax Law, to use an al-ternate method of al-Location to deteruine his

nonresident partnerrs distr lbut ive share of partnershlp income derived from or

connected with New York State sources.
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I I I .  Whether pet i t ioner MLchael Sowiskl  may, l f  h is r :equest for an al ternate

method of al locat ion is denled, claim a subtract ion modi:Eicat ion of $12r650.00

pursuant to Tax Law $612(c) (10) as an amount paid to the New York resident

partner of D.G. Sisterson and Company.

FINDINGS OF FACT

1. On Apri l  14, L975' pet i t ioners, Mlchael Sowiski  and Jeanne C.

1
Sowiski" ,  t imel-y f iLed a joint  New York State Income Tax Nonresident Return for

L974. On page 2 of said return pet i t ioner reported partnership lncome of

$90,172.00 in the Federal  amount col-umn and partnershlp lncome of $3'858.00 ln

the New York State amount colunn.

2. On January 31, L978, the Audit  Divls ion issued a Statement of Audit

Changes to petitioner for L974 ptoposing to increase partnershlp lncome derlved

f rom New York  sources  f rom a  repor ted  $31858.00  to  $16 '507.92 .  Sa id  s ta tenent

also contained the fol lowing explanat ion:

"As the partnership D.G. Sisterson and Company al located income
to New York State on 18.03082' your distr ibut lve sh.are must be
al located accordingly.  "

3.  Based on the aforementloned statement,  the Audi. t  Divis ion, on Apri l  4,

I978, issued a Not lce of Def ic iency to pet l t loner for 19t74 assert lng addit ional

New York  s ta te  persona l  income tax  due o f  $737.13 ,  p lus  in te res t  o f  $186 '07 '

fo r  a  to ta l  a1 leged ly  due o f  $923.20 .

4. D.G. Sisterson and Company (hereinafter t 'Slster:son") was a partnership

which maLntained its principal office in Pittsburgh, Perrnsylvanla and a branch

Jeanne C. Sowiski  is
having fil-ed a joint
the tern "pet i t lonert t

involved in this proceeding solely as the result of
lncome tax return with her spouse. Accordingly,

shal l  hereinafter refer sol-e.Ly to Ml-chael Sowiskl .
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off ice in New York, New York. Slsterson had a total  of  : i ive partners'  al l  of

whom were cert i f ied publ- ic accountants. Pet i t ioner,  M. l iy lvester Sl-eger,

Edward R. Sieger and Robert F. Dickson all maintalned resldences ln Pennsylvania

and worked out of Sist ,ersonrs Pit tsburgh off ice. Robert  M. Davis,  a resident

of New York State, rras the only partner who regular ly worked out of Sistersonrs

New York  C i ty  o f f i ce .

5. The U.S. Partnership Return of Income f i led by Sisterson for 1974

reported ordlnary income ot $297 r185.00. Federal  Schedule K-l '  Partnerrs Share

of  Income,  Cred i ts ,  Deduct lons ,  e tc .  -  L974,  repor ted  tha t  pe t i t ioner  had a  36

percent interest in the partnershlp and that his distr ibut ive share of Sistersonrs

ordinary income fot I974 anounted to $91,554.00.

6. Sisterson also f i l -ed a New York State Partnership Return for L974

report ing ordlnary income of $53,585.00. Pursuant to a schedule appended to

said return, Sisterson indicated that pet i t ionerts share of l ts New York State

ord lnary  income to ta l led  $3r858.00 .

7. ArtLcle Three of Sistersonts partnership agreeuLent provided, ln

pert lnent part ,  as f  ol l -ows:

I'Robert M. Davis. . . shall be the Partner i-n cha.rge of the New
York off ice of the partnership and shal l  receive fc 'ur- f i f ths (4/5) ot
t h e  p r o f i t s  o f  t h e  N e w  Y o r k  o f f i c e . . . " .

8 .  Pet i t ioner 's  $91,554.00  d is t r ibu t ive  share  o f  f i i s te rsonrs  o rd lnary

lncone was computed in the followlng manner:

Total partnership ordinary l-neome
Less: partnership ordLnary income from New York City
Partnership ordLnary tncome fron Pittsburgh office

$297 ,185 .00
Of f i ce  53 ,585 .00

$243  ,600 .00

Pet l t lonerrs share of  prof i ts  f rom Pi t tsburgh of f ice
(362  o f  $243 ,600 .00 )

Petit ioner's share of profi ts from New York Clty off:Lce
(362  o t  L l 5  o f  $53 ,585 .00 )

Total  d is t r ibut lve share

$ 8 7  , 6 9 6 . 0 0

3 , 8 5 8 . 0 0
Total  d is t r ibut lve $  91 ,554 .00
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9. In accordance with Art ic le Three of the partnership agreement,

four-f i f ths of the prof i t  generated from Sistersonrs New York City off lce was

al located to Mr. Davis,  the resldent partnerr and the rernalning one-f l f th (1/5

o f  $53,585.00  or  $10,717.00)  was a l loca ted  to  the  four  nonres ident  par tners

pursuant to their  percentage of interest ln partnership prof l ts.

10. I t  is the Audit  Divis ionfs poslt ion that al l  nonresident partners of

Sisterson must al locate 18.03082 of theLr distr ibut lve share of partnership

income to New York State sources. Said al- locat ion factor was computed by

dividing New York State partnership ordinary income ($53,585.00) by total

partnership ordlnary income ($297,185.00).  The Audit  Divis ion computed pet i t ionerrs

share of Sistersonfs ordinary income which was derived from or connected with

New York State sources in the following manner:

$9  1  ,554  .00
x  . 180308
ffi

11. Pet i t ioner argued that i f  a l l  nonresident partners of Sisterson

al located 18.0308 percent of their  dlstr ibut ive share of partnershlp l -ncome to

New York State sources, the col lect ive shares of partnership income taxed by

New York  S ta te  wou ld  exceed the  $53,585.00  pro f i t  genera ted  f rom S is te rson 's

New York State off ice. The fol lowing table detal ls pet i t ionerrs posit ion:

Four nonresident partners t  distr ibut ive share

Peti t ionerrs distr ibut ive share of ordinary income
New York State al locat lon percentage
New York State partnership income

of partnership income
New York State al locat ion percentage
Subtotal
R.M. Davls (New York resident partner taxed on his

ful l  d istr ibut lve share)
Total  distr ibut ive shares taxed by New York

$254 ,317 .00
x  .180308

45 ,855  . 39

42 ,868 .00
$  88 ,723 .39

Petltioner maintalns that the manner in which Sisterson computed his distributive

share of partnershlp income derived from New York State sources was an aPPropriate
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and equltable al ternat ive method as contemplated by sect:Lon 637 (d) of the Tax

Law.

12. Pet i t ioner al ternat lvely argued that,  l f  he nust al locate 18.0308

percent of his distr ibut ive share of partnershlp income to New York State

sources ,  he  is  en t i t led ,  pursuant  to  Tax  Law sec t ion  6121q) (10) ,  to  a  subt rac t ion

rnodif icat ion of $121650.00 as an amount paid to Mr. Davls,  the New York resident

par tner  o f  S is te rson.

13. For Federal  income tax purposes petLt ioner reported net income received

from Sisterson of $90r172.00. Said amount l tas computed as fol lows:

Distrlbutive share of partnership income $9  1  , 554  . 00
Less :  bus iness  expenses  no t  charged to  par tnersh lp  1 r382.00
Net partnership income

CONCLUSIONS OF LAI^I

A. That sect ion 637 (a) (1) of  the Tax Law provides that a nonresident

partnerrs distr ibut ive share of partnership lncome derived from or connected

with New York State sources I 'shal l  be determined under regulat ions of the tax

comnission".  Subsect ion (b) of sect ion 637 of the Tax Law further provldes

tha t :

"Speclal  rules as to New York sources. In determinLng the
sources of a nonresident partnerts lncome, no effect shal l  be given
to a provision in the partnership agreement which - -

* * r k

(2) al locates to the partner,  as income or gain from sources
outside New York, a greater proport ion of his distr ibut ive share of
partnership income or gain than the ratio of partne,rship lncome or
gain from sources outside New York to partnership i.ncome or gain from
al l  sources ,  except  as  au thor ized  in  subsec t lon  (d ) . . . " .

B. That Commission regulat ion 20 NYCRR 134.2(b),  as in effect dur ing the year in

issue, contains the fol lowing example of an appl lcat ion of Tax Law sect lon 637(b)(2):
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I tFor example, i f  the total-  distr ibut ive share of a nonresident
partner fron al l  sources i"  $S,000 and 60 percent o:E the partnershlp's
income i-s from New York sources, the nonresl-dent pa:rtner woul-d be
required to report  on his New York nonresident retu:rn $3'000 (60
percent of $5,000) as his partnershlp dlstr ibut ive share'  even
though, under the partnershlp agreement,  his share,r f  the total  New
York income of the partnership may have been flxed ,rt less than
$3,  ooo.  "

C. That a nonresident partner is required to al l -ocate hls dlstr ibut lve

share of partnership income to New York State sources in the same proportion as

the partnership allocates its income to sources within and without New York

Sta te .  (Debevo ise  v .  S ta te  Tax  Comm. ,  52  A.D.2d 1023;  Tax  Law $$ 637 and 6323

2 0  N Y C R R  1 3 4 . 1 ,  I 3 4 . 2 ,  1 3 1 . 1 0  a n d  1 3 1 . 1 3 . )

D. That the Audit  Divis l-on has properly computed pet l t ionerts distr ibut ive

share of Sistersonts income whLch was derived from or connected with New York

Sta te  sources ,  by  i t s  use  o f  the  par tnersh ip 's  a l - loca t ion  percentage (18 .03082) .

Pet i t ionerrs request for an al ternate method of al- locat ion is denled lnasmuch

as the rnethod of al locat lon ut l l lzed by the Audit  Divls lon produces an aPProPriate

and equitable result .

E. That Tax Law sect ion 6L2(c) (10) provides for a urodif icat ion to reduce

federal  adjusted gross income for:

ttordinary and necessary expenses paid or incur:red during the
taxable year for (i) the production or collection of income which is
subject to tax under this article but exempt frorn l:ederal income tax

to the extent that such expenses . . .are not deduct ible ln determlning
federal  adjusted gross income and are attr ibutable to a trade or business
carr ied on by the taxpayer. '

F.  That pet i t ioner Ls not ent i t led to a subtract lon nodif icat ion of

$12,650.00 pursuant to sect ion 612(c) (10) of the Tax Larv as an amount paid

the New York resident partner of Sisterson. Said subtr i rct l -on nodif icat ion

c lear ly  inapp l icab le  in  the  lns tan t  mat te r .  ( !ee  20  NYI IRR 116.3 t j1 . )

to

is



-  t -

G. That pet i t ioner,  for federal  income tax purposer; ,  c laimed a deduct ion

of $1 1382.00 against Sisterson partnership lncome for bur; iness exPenses not

charged to said partnershlp. Said expenses of $1,382.00 are to be al located

to New York State sources ln the same manner as partnersirip income is allocated

to New York State.

H. That the petitLon of Mlchael Sowlski and Jeanne C. Sowiskl is granted

to the extent lndicated in Concluston of Lanr "G", gllPl3i that the Audit

Divis ion is directed to recompute the Not ice of Def ic iency dated Aprl l  4 '  L978

consistent wlth the conclusions rendered hereln; and that '  except as so

grantedr the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

PRESIDENT


