
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the
o f

Jack N. & Hannah AI'FIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or Revlslon
of a Determinat lon or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Years
L 9 7 2  &  1 9 7 3 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commi.ssion, that he ls over 18 years of age, and that on the
L7 day of January, 1986, he served the within not ice of I teclslon by cert i f ied
mai l  upon Jack N. & Hannah Sobel,  the pet l t , ioner in the wlthin proceeding, bY
enclosing a true copy thereof in a securely sealed postp€rid wrapper addressed
as fo l lows:

Jack N. & Hannah Sobel
197 Trenor Drive
New Rochel le,  NY 10804

and by deposit lng same enclosed
post off ice under the exclusive
Service withln the St,ate of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Pet i t lon

Sobel

in a postpaid properly acldressed wrapper in a
care and custody of the t tnl ted States Postal
York .

that  the sald addressee j .s  the Pet t t loner
forth on sald wrapper ls the last known address

Sworn to before me thJ s
17 day  o f  January ,  1986.

Author lzed to is ter oat
pursuant to Tax w sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January  17 ,  1986

Jack N. & Hannah Sobel
I97 Trenor Drlve
New Rochel le,  NY 10804

D e a r  M r .  &  M r s .  S o b e l :

Please take not ice of  the Decis lon of  the St ,ate Tax Comnj-ss ion enclosed
herewl th.

You have now exhausted your right of revlew at the adminj"stratlve Ievel.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceedlng j -n cour t  to  rev ieqr  an
adverse decls lon by the State Tax Comrniss lon may be inst j - tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Ru1es,  and must  be commenced in the
Supreme Court of the St,ate of New York, Albany County, vrj: thin 4 months from the
da te  o f  t h l . s  no t i ce .

Inqulries concerning the computation of tax due or refuncl allowed in accordance
wt th  t h l s  dec i s i on  may  be  add ressed  to :

NYS Dept,  Taxat ion and Flnance
Law Bureau - Li t lgat ion Unlt
Bui lding /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly '/ours '

STATE TAX C()MMISSION

cc :  Tax ing  Bu reau ' s  Rep resen ta t i ve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JACK N. SOBEL & HANNAH SOBEL

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under AttLcIe 22
of  the Tax Law for  the Years 1972 and,  1973.

DECISION

Peti t l .oners, Jack N. Sobel and Hannah Sobel,  I97 Trenor Drlve, New Rochel le,

New York 10804, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal lncome tax due under Artlcle 22 of. the Tax Law for the years

1972 and 1973 (F i le  No.  39220) .

A forrnal hearing was held before Arthur Johnson, Hearing Off lcer,  at  the

off lces of the State Tax Corrmlssion, Two World Trade Centrrr ,  New York, New

York ,  on  June 7 ,  1985 a t  9 : I5  A .M.  Pet i t , ioners  appeared pro  se .  The Aud i t

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Wi l l ia rn  Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioners prev lously  pald the def lc iency asser ted by the Audi t

Div is lon for  the years L972 ar .d L973.

FINDINGS OF FACT

1. Pet i t l .oners, Jack N. Sobel and Hannah Sobel,  f l - lerd joint  New York

State income tax resident returns for the years 1972 and 1.973 on August 31,

1973 and October 2, I974, respect ively.  Both returns v/ere f i . led beyond the

prescr ibed due date or extended due date.

2. The Internal Revenue Service audited pet l t ionerst I972 and 1973

Federal  lncome tax re[urns and, as a result  of  said audit ,  lncreased reported

F e d e r a l  t a x a b l e  i n c o m e  b y  $ 1 6 , 1 3 0 . 0 0  f o r  L 9 7 2  a n d  b y  $ 1 1 , 5 1 0 . 0 0  f o r  1 9 7 3 .
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3 .  On October  1 ,  L976,  on  the  bas ls  o f  in fo rmat lon  rece ived f rom the

Internal Revenue Service concerning the above mentioned F'ederal  audit  changes,

the Audit  Divis ion issued a Not ice of Addi. t ional Tax Due/Notice and Demand to

pet l t ioners, increasing reported New York taxable income fot I972 and 1973 by

$ 1 6 , 1 3 0 . 0 0  a n d  $ 1 1 , 5 1 0 . 0 0 ,  r e s p e c t i v e l y .  A d d l t l o n a l  N e w  Y o r k  S t a t e  t a x  d u e

to ta l led  $L ,452.46  fo r  L972 and.  $945.22  fo r  1973.

4 .  On Octobet  23 ,  L979,  a  war ran t  was  issued aga ins t  pe t i t ioners  fo r  the

income tax assessed in the aforementioned Notice of Addit ional Tax Due/Notice

and Demand. The warrant asserted, inter a1ia, tax and ln. terest due in the

fol lowing amounts:

Tax
Interest
Totals

L97 2

$r ,452 .46
682.90

$z;Iffi

197 3

$  945 .22
373 .62

$1,m

Totals

$2 ,397  . 68
L ,056 .52

$3 ,454 .20

5.  Somet ime pr l "or  to  Apr i l  14,  1980,  the Audi t  Dlv is ion received informat ion

from the Internal  Revenue Serv ice which indlcated that  the or ig inal  Federal

audi t  changes had been rev lsed downward.  Revised Federal  audl t  changes tota l led

$8 ,164 .50  fo r  1972  and  $7 ,090 .99  f . o r  L973 .  Based  on  the  a fo remen t l - oned  rev i sed

Federal  audi t  changes,  the Audl t  Div is ion,  on Apr i l  14,  1980,  issued a Statement

of  Audl t  Changes to pet i t ioners f .or  1972 and 1973.  Sald Statement  advised

pe t i t i one rs  t ha t :

t tThis  not l .ce supersedes our  not ice of  addi t ional  tax due dated
October 1,  1976 which has been wi thdrawn and cancel1ed."  (emphasis
added) .

6. The Statement of Audlt  Changes proposed, inter al ia,  to increase New

York taxable income for L972 and, L973 7n amounts equal to the revised Federal

a u d i t  c h a n g e s  ( i . e .  $ 8 , 1 6 4 . 5 0  f o r  1 9 7 2  a n d  $ 7 , 0 9 0 . 9 9  f o r  1 9 7 3 ) .  S a l d  S t a t e n e n t

a lso  asser ted  tha t  a  pena l ty  was due pursuant  to  sec t ion  685(a) (1 )  o f  the  Tax
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Law for fai lure to t lnely f i le returns for 1972 and 1973, Based on the Statement

of Audit  Changes, the Audit  Dlvis ion, on May 13, 1982, Lsrsued a Not ice of

Def ic iency to pet i t ioners for L972 and 1973 proposlng adt l l t lonal tax due of

$1 ,098.41 ,  p lus  pena l ty  o f  $191.24  and,  ln te res t  o f .  $757. ( r3 ,  fo r  a  to ta l  a l leged ly

d u e  o f  $ 2 , 0 4 7 . 2 8 .

7. Pet i t ioner asserts that the tax and interest shovm due on the warrant

dated October 23, 1979 was paid in ful l  and that the Not j ,ce of Def ic iency dated

May 13, L982 does not al low credlt  for said payxnent.  On Apri l  21, 1980, the

warrant was marked I'wholly satlsf iedt' and stamped ttPaid j-n Full". Said warrant

also indicated that:

"Sat is fact ion of  a \^rarrant  in  favor  of
Jack Sobel  and Hannah Sobel ,  h is  wi fe,
a d d e d ) .

State Tax Conmlssion against
for  the sum of  $-0- . "  (emphasis

B. Other than the rilarrant, petl"tioners dld not subnit any further docu-

mentary evidence or testimony t,o support that a payment lras made. Petitloners

presented no evidence or argument with respect to the perral ty asserted due for

fai lure to f i le returns on t ime.

CONCLUSIONS OF LAW

A. That sect ion 689(e) of the Tax Law places the burden of proof on

pet i t loners except in three specif lcal ly enumerated instances, none of which is

at issue herein. Pet i t ioners have fai led to sustain the:Lr burden of proof to

show that the tax and int ,erest asserted in the warrant drr ted October 23'  1979

was pald. Al though the warrant was marked as "Pald in Frr l l " ,  this fact '  by

l tsel f ,  is insuff ic ient to sustain the burden of proof.  In reaching this

conclusion, l t  must be noted that:

( i )  the warrant  hras sat is f ied " for  the sum of  $. -0-" ;



( i i )  the

stated that

document on

(i i i . )  rhe

on Apr i . l  21 ,

Changes; and
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Statement,  of  Audi. t  Changes dated Aprl l  14, 1980 specif lcal ly

the not ice of addit ional tax due dated Crctober 1, 1976 (the

which the warrant lsas based) was wi"thdra.wn and cancelled;

warrant was marked as I'whollv satisfied'' ' and ttPaid in Full"

COMMISSI

1980, seven days after the issuance of the Statement of Audlt

( iv)  pet i t ioners did not of fer any cancel led checks or other acceptable

evldence to support that a payment r^ras made.

B. That the pet l- t lon of Jack N. Sobel and Hannah Sobel ls denied and the

Notice of Def ic iency i -ssued May 13, 1982 is sustalned, together wlth such

addit ional penalty and interest as may be lawful ly due arrd owing.

DATED: Albany, New York STATE TAX COMMISS]-ON

,.: iN t?1980
PRESIDENT--- a\ | ,//'-;+-- Ill K N,,*q_
@-

-N iIr"L


