
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l - t ion
O I

Donald M. & Katherine Snyder

for Redeterminat ion of a Def lc lency or RevLsion
of a Determinat l"on or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law
for  the  Years  L976 -  1981.

AI'FIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Co qr lssion, that h,e/she ls over 18 years
of ager and that on the 6th day of March, 1986, he/she sefved the ht i thin not ice
of Declsion by cert i f led matl  upon Donald M. & Katherine Snyder the Pet i t loner
ln the wlthin proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Donald M. & Katherlne Snyder
5 8 1 7  S .  H i g h  D r .
Evergreen, CO 80439

and by deposlt lng same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the Lnited States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the pet i t ioner
herein and that the address set forth on said r4rraPPer ls the last known address
of  the  pe t l t ioner .

Sworn to before ne thls
6th day of March ,  1986.

Authorized to
pursuant to T

is te r  oa ths
Law sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Donald M. & Katherine Snyder

for Redet,ermlnat ion of a Def ic iency or Revislon
of a Determlnat lon or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law
for  the  Years  1976 -  1981.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comrnlsslon, that he/she is over 18 years
of age, and that on the 6th day of March, 1986, he served the wlthin not lce of
Decision by cercl f ied nal l  upon St,anley A. Ross, the representat ive of the
pet i t ioner ln the withln proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Stanley A. Ross
Marshal l ,  Granger & Co.
1600 Har r ison  Ave.
Mamaroneck, NY 10543

and by deposlt ing same enclosed in a postpaid properly addressed vtrapper ln a
post off ice under the excluslve care and custody of the Unlted St,ates Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the representat lve
of the pet l- t ioner herein and that the address set forth on said \rrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
6 th  day  o f  March ,  1986.

Authorized to ls te r  oa ths
pursuant to T Law sec t i on  L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter

Malcolur

of  the Pet l t ion
o f
H .  Tu t t l e AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def ic iency or Revlsion
of a Determinat ion or Refund of Unincorporated
Buslness Tax under Art ic le(s) 23 of the Tax Law
for  the  Year  1973.

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she is an ernployee of the State Tax Co qr lssion, that he/she is over 18 years
of age, and that on the 6th day of March, 1986, he/she served the within not ice
of Declsion by cert i f ied mai l  upon Malcoln H. Tutt1e the pet l t ioner in the
wlthln proceedlng, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Malcolm H. Tutt le
56 Avon Rd.
New Rochel le,  NY 10804

and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t l t loner .

sald addressee 1s the pet l t loner
said wrapper ls the last known address

Sworn to before ne this
6 th  day  o f  March ,  1986.

te r  oa ths
sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Malcoln

of the Pet i t ion
o f

H .  T u t t l e

same enclosed ln a postpaid properly addressed wrapper ln a
che excluslve care and custody of the Unlted States Postal

St,ate of New York.

further says that the said addressee ls the rePresentat ive
hereln and that the address set forth on said lilrapper ls the

of the represent,at ive of the pet l t ioner.

AFFIDAVIT OF MAILING

for RedeterminatLon of a Def ic lency or Revlsion
of a Determlnat ion or Refund of Unlncorporated
Business Tax under Art lc le(s) 23 of the Tax Law
for  the  \ea t  1973.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 6th day of March, 1986, he served the within nottce of
Decision by cert i f l "ed mal l  upon Stanley A. Ross, the representat lve of the
pet l t loner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Stanley A. Ross
Marshal l ,  Granger & Co.
1600 Har r ison  Ave.
Mamaroneck, NY 10543

and by deposit ing
post off lce under
Service within the

That deponent
of the pet i t ioner
last known address

Sworn to before me thls
6 th  day  o f  March ,  1986.

Authorized to
pursuant to T

ster oaths
sec t lon  174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Tutt le Prt l l ing Systems

for Redeterminat lon of a Def lcLency or Revlsion
of a Determination or Refund of Unincorporated
Buslness Tax under Art lc le(s) 23 of.  the Tax Law
for  the  Years  L974 -  1980.

and by deposit ing same enclosed
post off ice under the exclusive
Servlce wlthin the Stafe of New

That deponent further says
hereln and that, the address set
of the pet i t ioner.

Sworn to before me thi .s
6 th  day  o f  March ,  1986.

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper in a
care and cust,ody of the UniEed States Postal
York.

that the said addressee is the pet i t ioner
forth on sal"d wrapper ls the last known address

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 6th day of March, 1986, he/she served the withln not lce
of Declsion by cert i f ied mal1 upon Tutt le Prl l l lng Syst,ems the pet i t ioner ln
the wlthin proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Tutt le Prl l l ing Systems
56 Avon Rd.
New Rochel le,  NY 10804

is te r  oa ths
Pursuant to w  s e c t i o n  1 7 4



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of che Pet l t lon
o f

Tutt le Prl l l lng Systems

for Redeterminat ion of a Deftclency or Revlsion
of a Determinat ion or Refund of Unl-ncorporated
Business Tax under Art ic le(s) 23 of the Tax Law
for  the  Years  1974 -  1980.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Comnlssion, that he/she is over 18 years
of age, and that on the 6th day of March, 1986, he served the wlthln not l"ce of
DecisLon by cert i f led nal l  upon Stanley A. Ross, the representat lve of the
pet i t ioner in the wlthin proceedinB, by enclosing a true copy thereof i "n a
securely sealed postpaid rdrapper addressed as fol lows:

Stanley A. Ross
1600 Har r lson  Ave.
Mamaroneck, NY 10543

and by deposit ing
post off lce under
Service withi .n the

That deponent
of the pet l t ioner
last knor^m address

same enclosed ln a postpald properly addressed wrapper ln a
the exclusive care and custody of the Unlted States Postal

State of New York.

furt,her says that the sald addressee ls the rePresentative
hereln and that the address set forth on saLd wraPPer is the

of the representat ive of the pet i t ioner.

Sworn to
6th day

before ne this
o f  M a r c h ,  1 9 8 6 .

Lzed.  to ter oaths
pursuant to T Law sectlorl- 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 6 ,  1986

Tutt le Pri l l ing Systems
56 Avon Rd.
New Rochel le,  NY 10804

Gentlemen:

Please take not, ice of Ehe Decislon of the State Tax Commissl"on enclosed
herewlth.

You have non exhausted your right of review at t,he adninlstratlve level.
Pursuant to sect lon(s) 690 & 722 of.  the Tax Law, a proceei l lng ln court  Eo
revlew an adverse declslon by the State Tax Commisslon may be lnst lEuted only
under Art ic le 78 of the Clvl l  Pract ice Law and Rules, and must be cornqenced in
the Supreme Court of the Scat,e of New York, Albany Countyr wlthln 4 months frou
the date of this not i -ce.

Inquirles concerning the computat,lon of tax due or refund allowed in accordance
with thls decislon nay be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t lgat lon Unlt
Bul ldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc:  Tax ing  BureauIs  Representa t lve

Petl t ioner I  s Representat lve :
Stanley A. Ross
1600 Harr ison Ave.
Mamaroneck, NY 10543



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ J  Y O R K  1 2 2 2 7

March 6,  1986

Malcolm H.  Tut t le
56 Avon Rd.
New Rochel le ,  NY 10804

Dear  Mr .  Tu tE le :

Please take not lce of the Declsion of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adnlnlstrative level.
Pursuant to sect lon(s) 690 & 722 ot the Tax Law, a proceeding in court  to
review an adverse declsion by the State Tax Commission may be inst l tuted only
under Article 78 of the Clvl"l Practice Law and Rules, and must be coumenced l-n
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t lce .

Inqulries concernlng the computation of tax due or refund allowed ln accordance
wlth thls decision nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigatl-on Unlt
Bul lding / i  9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc: Taxing Bureaurs Representat lve

Pet i t ioner rs  Representa t ive :
Stanley A. Ross
Marshal l ,  Granger & Co.
1600 Har r ison  Ave.
Mamaroneck, NY 10543



S T A T E  O F  N E ! i l  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

March 6 ,  1986

Donald M. & Katherlne Snyder
5 8 1 7  S .  I t i g h  D r .
Evergreen, CO 80439

Dear  Mr .  &  Mrs .  Snvder :

Please take not ice of Lhe Decision of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your r ight of  revlew at the adminlstrat lve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedl,ng l :n court  to revl ,ew an
adverse decision by the Stat,e Tax Commission nay be inst iEuted only under
Art lc le 78 of the Civl l  Pract ice Law and Rules, and must 

'De cormenced in the
Supreme Court of  the State of New York, Albany County, wlEhin 4 months from the
date  o f  th is  no t ice .

Inquirles concernlng the computation of tax due or refund allowed 1n accordance
with this decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Ll t lgat lon Unlt
Bul ldlng / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly )outs r

STATE TAX COIO{ISSION

cc: Taxing Bureauts Representat ive

Pet i t ioner t  s  Representa t lve :
Stanley A. Ross
Marshal l ,  Granger & Co.
1600 Harr ison Ave.
Mamaroneck, NY 10543



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

O I

TUTTLE PRILLING SYSTEMS

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art i .c le 23 of the Tax Law for the Years 1974
through 1980.

In the Matter of the Pet i t ion

o f

MALCOLM H. TUTTLE

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Unlncorporated Business Tax under
Art ic le  23 of  the Tax Law for  the Year 1973.

DECISION

In  the  Ma t te r  o f  t he  Pe t i t l on

o f

DONALD M. SNYDER ANd KATHERINE SNYDER

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under AxtLcIe 22
of  the Tax Law for  the Years 1976 through 1981.

Peti t ioner Tutt le Prl l l lng Systems, 56 Avon Road, Ner,r  Rochel le '  New York

10804, f i led a pet i t i .on for redeterminat ion of a def ic ienr:y or for refund of

unincorporated business tax under Art ic le 23 of the Tax L;rw for the years 1974

t h r o u g h  1 9 8 0  ( F i l e  N o .  4 8 6 1 1 ) .

Pet i t i ,oner Malcolm H. Tutt le,  56 Avon Road, New Rochrr l le,  New York 10804'

f i led a pet i . t ion for redeterminat ion of a def ic iency or frrr  refund of uni .ncor-

porated business tax under Art ic le 23 of the Tax Law for r ihe year 1973 (Fi le

N o .  4 8 6 1 0 ) .
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Pet i- t ioners Donald M. Snyder and Katheri ,ne Snyder,  5817 South High Drive'

Evergreen,  Co lorado 80439,  f i led  a  pe t i t ion  fo r  redeterminat i ,on  o f  a  de f lc iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

years  1976 th rough 1981 (F i . le  No.  48609) .

A consol idated hearing was held before James Hoefer,  I lear ing Off icer,  at  the

off lees of the State Tax Commissi"on, Two World Trade Center,  New York, New

York, on May 9, 1985 at 1:15 P.M. Pet i t ioners appeared by l . larshal l '  Granger &

Co.  (S tan ley  A.  Ross ,  Esq. ) .  The Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esg.

( I rw in  A .  Levy ,  Esq . ,  o f  counse l )  .

ISSUES

I. Whether the not ices of def ic iency issued to pet i t ioner Tutt le Pri l l ing

Systems for the years L974 through 1979 were barred by the t ime l in l tat ions on

assessment set forth in sect i .on 683 of the Tax Law.

II .  Whether 80 percent of pet i t i .oner Tutt le Pri l t ing Systems' unincorporated

business gross income for the years L974 through 1980 were derived from personal

services actual ly rendered by i ts member partners as professional engineers, thereby

qualifying said petiti.oner for exemption from unincorporated business tax under

sec t ion  703(c )  o f  the  Tax  Law.

II I .  I ' Ihether the Audit  Divis ion properly asserted against pet i t ioner Tutt le

P r i . l l i n g  S y s t e m s  p e n a l t i e s  p u r s u a n t  t o  s e c t i o n s  6 8 5 ( a ) ( 1 ) , 6 8 5 ( a ) ( 2 )  a n d  5 8 5 ( b )

of the Tax Law.

IV. Whether 80 percent of pet i t ioner Malcohn H. Tutt le 's unincorporated

busi.ness gross lncome for the yeax L973 was derived from his personal services,

as a professional engineer,  thereby qual i fy lng hiur for exemption from unincorporated

business tax under sect ion 703(c) of the Tax Law.
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V. Whether the Audit  Divis ion properly asserted against pet i t loner

Malco ln  H.  Tu t t le  pena l t ies  pursuant  to  sec t ions  685(a) (1 ) ,  685(a) (2 )  and 685(b)

of the Tax Law.

VI.  Whether the Audit  Divi .s ion properly asserted agalnst pet i t ioners

Donald M. Snyder and Katherine Snyder penalt ies pursuant Lo sect lons 685(a) (1) '

685(a)  (2 )  and 685(b)  o f  the  Tax  Law.

FINDINGS OF FACT

1. Pet i . t ioner Tutt le Pri l l i .ng Systems (hereinafter ' ' the partnershipr ' )

t inely f i led New York State partnershlp returns for the yrrars 1974 through

1980, report lng thereon the lncome derived from i , ts t tprofr :ssional engineeringtt

act iv i t ies. A11 relevant sect lons of the partnership ret l rrns were properly

completed and each partnershlp return also contained addit : lonal explanatory

schedules and,/ot copies of port i .ons of the Federal  partne:cship return. Each of

the partnership returns at issue contalned, on page 1, I 'Sr:hedule U-D --

Unlncorporated Busi.ness Tax and Payments".  For al l  years at issue'  the partner-

shl"p reported its net income on Schedule U-D; however, it also claimed an

exemption for each year egual in amount to l ts reported net income, and accord-

ingly,  business taxable income was reported as "zeto".  On Schedule U-D' for

al l  years ln dispute, the partnership also inserted the fol lowing explanat lon:

t tover 807. of business income was derlved from p::ofessional
engi.neerl ,ng services of Malcoln H. Tutt le --  N.Y. License
N o .  1 8 0 0 4 . I '

2 .  Pet i t ioner  Ma lco lm H.  Tu t t le  f i led  a  L973 New York  S ta te  Persona l

Income Tax Return report ing thereon busi.ness lncome of $l-L ,248.00 derived from

hls professional engi,neering act iv i t ies. Mr. Tutt le dld rrot f i le an unincorpor-

a ted  bus iness  tax  re tu rn  fo r  1973.
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3. Pet i t ioners, Donald M. Snyder and Katherine Snyder,  both nonresidents

of New York State, did not f i le New York State personal income tax returns for

the  years  1976 th rough 1981.

4. On Apri l  15, 1983, the Audit  Dlvls ion lssued a Statement of Audit

Changes to Tutt le Pri l l ing Systems for the years 1974 through 1980 wherein i t

asser ted  tha t :

"Your partnership income for I974-1980 fron the design and
manufacture of the Prl l l i .ng bucket is subject to the
Unincorporated Business Tax.r '

The Audit  Divis ion also adjusted the partnershiprs al locat ion Percentage to New

York State; hohrever,  at  the hearing held herein the accuracy of this adjustnent

was conceded. Based on the Statement of Audit  Changes, the Audit  Dl.v is lon, on

September 16, 1983, i .ssued two not ices of def ic iency to the partnership. One

notice was for the years 1974 ttrro:ugt. 1977 and asserted addltl-onal unincorporated

b u s i n e s s  t a x  d u e  o f  $ 1 0 , 8 1 5 . 4 8 r  p l u s  p e o a l t y l  o f  $ S , g 4 8 . 5 3  a n d  i n t e r e s t  o f

$7 ,029.16 ,  fo r  a  to ta l  a l leged ly  due o f  $23,793.L7 .  The second no t ice  encompassed

the years I978 through 1980 and asserted addit lonal unlncorporated buslness tax

d u e  o f  $ 7 , 0 8 6 . 5 7 ,  p l u s  p e r r a l t y l  o f  $ 3 , 3 9 0 . 7 2  a n d ,  i , n t e r e s t  o f  $ 2 , 6 4 0 . 0 0 ,  f o r  a

to ta l  a l leged ly  due o f  $ I3 ,067 .29 .

5. On Apri l  15, 1983, the Audit  Divis ion also issued a Statement of Audit

Changes to Malcolm I1. Tutt le for the 1973 tax year,  wherein i t  asserted that

Penal t ies were imposed
fa i lure to t ine ly  f i le
fa i . lure to pay the tax
neg l i gence .

pursuant to sect ion 685(a) (1) of  the Tax Law for
re tu rns ,  sec t ion  685(a)  (2 )  o f  the  Tax  Law fo r
due and sect ion 685(b) of the Tax Law for
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t tYour schedule C lncoroe is subJect to Unincorporated Busi,ress Tax".  Based on

the aforementjoned Statement,  pet i t ioner Malcoln H. Tutt l ,a was issued a Not ice

of Def ic iency dated Septenber 16, 1983 for t t re years 1973 and Ig8I.2

Addit ional unincorporated business tax al legedly due for L973, as determined in

the  Not ice  o f  Def lc iency ,  amounted to  $219.91 .  Pena l t ies l  r " r "  a lso  asser ted

in  sa id  Not ice  o f  Def ic iency  ln  the  sum o f  $120.96 .

6. A Statement of Audit  Changes was also lssued to Donald M. Snyder and

Katherine Snyder for the years 1976 through 1981 whereln pet i t ioners were

provided hr i th the fol lowing explanat ion:

"As a result of an audit on Tuttle Prill ing Systems it has
been determined that you fai led to report  your rshare of
partnership i .ncome.

Your share of partnership income has been al locir ted to New
York  Sta te  a t  1 t7 .  (see  IT-202A a t tached) . t t  

'

Based on the Statement of Audit  Changes, the Aud:Lt Divls ion, on

October 5, 1983, i .ssued two not ices of def lc lency to pet i , l i ioners Donald 11.

Snyder and Katherine Snyder.  One not ice was for the yearr i  1976 through 1979

and asser ted  add i t iona l  persona l  income tax  due o f  $12r636.05 ,  p lus  pena l ty l  o f

$ 6 , 5 3 0 . 7 0  a n d  i . n t e r e s t  o f  $ 6 , 6 1 8 . 5 4 ,  f o r  a  t o t a l  a l l e g e d l ' p  d u e  o f  $ 2 5 , 7 8 5 . 2 9 .

The other not ice encompassed the years 1980 and 1981 and asserted personal

income tax  due o f  96  rg04.77 ,  p lus  p" r r r l t y l  o f  $21685.45  and i ,n te res t  o f  $1 ,515.80 ,

f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 1 1 , 1 0 6 . 0 2 .

7 .  Tutt le Pri l l i .ng Systems was formed in July of.  19'13 for the purpose of

provlding the engineering servi .ces required for the constr:uct ion of pr l l l tng

The year  1981 is
a consent to the
tax due for said

not at lssue, pet i t ioner Malcoln H. Tutt le having slgned
assessment  and co l lec t ion  o f  $201.1 .1  o f  persona l  income
y e a r .
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systems in conjunct ion with urea and auunonium nitrate chemical plants.  There

are two partners: Malcolm H. Tutt le,  who holds a degree ln engineering and a

Professional Engineers l icense in the State of New York, and Donald M. Snyder,

who holds a degree i .n engineering and a Professl .onal Engineers l icense ln the

State of Colorado. The partnershl.p provides engineering for the design and

construct l ,on of complete pr i l l ing sysEems.

B. Pri l l i .ng refers to the formation of general ly spherical  part lc les from

a molten mater ial .  Pr i l ls are formed l .n a pr i l l ing tower, which is general ly

cyl indr ical  in form, by expel l ing a nolten mater ial  f rom a dlstr ibutor through

a serl ,es of holes to form drops of desired size. The drops, which should be

unifornly distr lbuted across the area of the tower, fal l  through a current of

air  that cools and sol idi f ies them and the sol l ,dl f ied drops are then col lected

at the bottom of the tower in the forn of general ly spherical  pr i l ls.  United

States Patent Number 3,46L,489 granted to Malcoho l t .  Tutt le,  makes the fol lowing -+t

clalm as to what comprises a pr i l l i .ng system:

'r1.  Pr i l l lng apparatus comprislng: a cyl indr ical  tower, a
perpend icu la r  cen t r i fuga l  d is t r ibu tor .  . . ,  a  means fo r
del lver ing a molten substance to said distr ibutor,  and a
means for causi.ng a current of air to flow upwardly through
said tower. t t

9 .  The cent r i fuga l  d is t r ibu tor ,  o f ten  re fe r red  to  as  a  t 'p r i l l i ng  bucket " ,

l ,s one element of an overal l  pr i l l ing system and is the only i tem manufactured

by Tutt le Pri l l ing Systems. The elements of manufactur ing act, iv l ty involved in

the fabr icat l .on of a pr i l l ing bucket lnclude: layout,  machi,nlng of var ious

parts and assembly. Layout work consists of draft ing working drawings for use

by a machlnist  and the formulat ion of a dr l l l ing schedule based on deslgn

parameters, for use ln dr i l l ing the "skin" of the bucket.  Layout t ime is

approximately 3 man-hours. Tutt le Prl1l ing Systems subcontracts the nachining
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of var ious bucket parts with the except i .on of the "ski ,n" or outslde surface

containing the holes. The steps l .n fabr icat ion for a "skin" include setupr

drill ing, cleaning and fl.tting the "skin" to a frame. Marlmum tine spent by

Tutt le Pri l l ing Systems on these steps ls approxirnately 7 man-hours. The f lnal

assembly of the pr l1l ing bucket is also subcontracted and upon i . ts cornplet ion

another man-hour is spent cleaning and engraving identifying marks. The total

t ime spent by Tutt le Pri l l ing Systens in manufactur ing is eleven (1I)  nan-hours

per pr i l l i .ng bucket.  The cost per pr i l l ing bucket for conplete fabr lcat ion is

broken dor^m as follows:

Mater l .a ls
Machining
Weldlng
To ta l  cos t

$  195 .00
135 .00
150 .00

mo.oo
10. The urajor port ion of payments received for any job contracted with

Tutt le Pri l l ing Systems represents charges for t ime gi .ven to solving the

engineering problems related to construct lon of a complete pr i l l ing systen.

The partnershi.p i.s confronted with a number of engineering problems every

t l ,ne i t  takes on a job. These include the new design, or in some cases the

redesign of cool ing tor^rers, feed pipe conf igurat ions, dr ive suPPort systems,

reconmendations in regard to pr i l l  s ize specif lcat ion and the overal l

coordinat ion of al l  e lements of the system.

The pr l l l i .ng bucket discharges molten pr l l - ls into the cool ing tol ter.

The tower must be proport ioned accurately in diameter to acconnodate horizontal

travel of  pr i l ls and in height to accommodate the crystal lzat ion Process. More

i.mportantly, the cooling toner must supply a contlnuous flow of air counter-

current to the travel of  the pr i l Is for crystal izat ion to occur.  This ls

achieved ut l l iz ing cool ing towers properJ-y proport ioned of ei ther natural  draft

design or mechanical ly induced draft  design. The deslgn reconmendations
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suppl ied by Tutt le Pri l l lng Systems direct ly to i ts c l ients or the engineering

consultants in charge of a project require many hours of study and a careful

analysis of heat balance computat ions carr ied out by Tutt le Pri l l ing Systems I

eng ineers .

This analysi ,s takes into account nany di f ferent var iables and is

di f ferent for al l  p lants sj .nce i t  ref lects the condlt lons present at a specif ic

locat i .on ( i .e.  plant s i te).  These include annual ranges of temperature and

hunidi ty,  desired product specif icat ions and 1ocal pol lut ion regulrements.

Del iver i"ng the molten chemical to the pr i l l ing bucket and providlng

adequate drive support systems are two more problems which Tuttle Prill lng

Systems provides solut i .ons for.  Piping conf igurat ions and specif icat ion of

mater ial ,  motor si ,z i .ng, speed requirements and dr ive shaft  designs are al l

calculated, designed and drafted with the results suppl i .ed to i ts c l lents.

Again, this involves a great deal of  t lne and i ,s unlque for most every plant.

Pr i l l  s ize specif icat i .ons are governed nainly by the design of the

pri l l lng bucket.  The bucket discharges molten mater ial  through sets of or i f ices

drl l led through the outer surface on spaced horizontal  planes and along l ines

related to the tangent,  at  the poi,nt  of  discharge, to the circ le descr ibed by

the bucket as i t  rotates. The magnttude of the angles increases progressively

from top to bottom of the bucket so that the discharge of molten mater i .al  f ron

each successive horizontal  plane start i ,ng from the top and movi,ng down, wi l l

have a lower resultant veloci ty and therefore wi l l  t ravel a shorter dlstance

(horlzontal ly).  This avoids col l ls ions between drops of molten nater ial  and

al lows for complete ut i l izat i .on of the cross-sect ional area of the cool ing

tower .
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Whi le the size of the pr i l ls formed is direct ly related to the pr i l l ing

bucket design, l t  is not l imited to the bucket alone. This is another point

where considerable engineering knowledge and judgement must be exercised. The

design of the cool ing tower, as wel l  as local environmental  condit ions, i .e.

temperature, humid1ty and pol lut ion standards, play a major role in fornulat ing

a reco 'nendat ion  as  to  the  poss ib le  p r i l l  s ize  spec i f i ca t ions  wh ich  can be

achieved. I f  the pr i l l  is made too large for exist ing condit ions'  crystal izatLon

wil l  occur too slowly or not at  al l  and decomposit ion of the or l-glnal  chenical

may rake place. On the other hand, l f  the pr i l l  is made too smal l ,  the f low of

cool ing air  through the tower wi.1l  draw the part ic les along with l t  and dlscharge

them into the local envlronment.

Tutt le Pri l l lng Systems has consulted on systems from Alaska to Saudi

Arabia and the condit ions present at each si te vary tremendously,  thereby

rnaking each and every design unique.

l i .  On a  typ ica l  job ,  Tu t t le  Pr i l l i ng  Sys tems prov ides  the  c l len t  w i th

three pr i l l ing buckets, drafted designs and specif icat i .ons for support  and

drive systems, engineering recommendations regarding the above, as wel l  as the

cooling tower and consulting servlces for the overall coordlnation of the

sys tem.

For the above, the partnershlprs typical  fee would be approxinately

$18,000.00 ,  p lus  a  once pa id  roya l ty  o f  $2 ,000.00  fo r  the  use  o f  the  pr i l l i ng

process  (wh lch  is  covered by  pa ten t ) ,  p lus  $5 .00  per  ton  o f  des igned 24-hour

plant capacity.  The royalty pa)rment is based on patent claims whlch include a

cyl indr ical  tower, the pr i l l ing bucket,  a means of del iver ing the molten

materj.al to the bucket, a means of rotating the bucket and a means for causing

the f low of cool ing air  upward through the tower.
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Inc luded in  the  $18,000.00  typ ica l  fee  is  the  su ,m o f  $1 ,440.00 ,  sa ld

amount represent ing the cost to manufacture three pr i l l ing buckets ($480.00

x 3).  Total  t ime invested by the partnershi.p in the development of a complete

pri . l l ing system exceeds 200 nan-hours. Approxinately 8 percent of the fee

charged by the partnership is appl icable to the manufacture of the prt l1lng

buckets, whi le the balance (92 percent) pertains to engineering services.

L2. Pr ior to the formation of the partnershi.p,  pet i t ioner Malcofun H.

Tutt le provided, as a sole propri .etor,  professional engineering services to his

c l j "en ts .  Bus l .ness  income o f  $1 I ,248.00  repor ted  by  Mr .  Tu t t le  on  h is  L973 t .ax

return represented fees received for servlces rendered which were ident i .cal  in

nature to those perforned by the partnership ln subsequenE years and described

in detal l  in Findings of Fact ' r7 'r  through t '11",  supra.

13. Pet i t ioners, Donald M. snyder and Katherine Snydr3tr  w€r€ nonresidents

of New York State for the years 1976 through 1981. Mr. and Mrs. Snyder,  dur lng

the years at l -ssue, reslded ln Evergreen, Colorado and al . [  servl .ces provided by

Mr. Snyder on behalf of Tuttle Prlll ing Systems were perf()rmed outslde of New

York State. Mr. and Mrs. Snyder f t led Federal  income tax returns for the years

1976 through 1981 and they also f i . led tax returns wlth the State of Colorado

for these same years, report ing thereon Mr. Snyderrs ent ir :e dlstr ibut ive share

of partnership lncome received from Tutt le Pri l l ing Systens.

The Audi. t  Divi .s ionrs exami.nat ion of the books ancl records of al l  three

pet l t i ,oners involved herein did not di .sclose the existence of unrePorted i .ncome

nor were any claimed expenses disal lowed as unsubstant iaterd or nondeduct ible.

CONCLUSIONS OF LAW

A. That ,  in  general ,  Tax Law sect lon 683,  subdiv is ic ,n (a)  (nade appl lcable

to Ar t lc le  23 by sect lon 722) prescr ibes a three-year  per i .od of  l in l ta t ion
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within which an unlncorporated business tax def ic iency may be inposed; this

per iod  ls  inapp l icab le ,  however ,  where  no  re tu rn  i s  f i l ed .  Sec t ion  683(c ) (1 ) (A) .

The returns f i led by Tutt le Pri l l ing Systems for the years L974 through 1979

ful ly dlsclosed the nature and amount of lncome derived by the partnership and

suff ic ient ly detaJ"led the nature of the partnershiprs act iv i t ies so as to

co rnence the runnlng of the period of l in l tat lon. Matter of  Arbesfeld'  Goldsteln

v .  S ta te  Tax  Comr . r  62  A.D,2d,627.  Consequent ly ,  the  de f i . c ienc ies  fo r  the  years

1974 through 1979 are cancel led as unt imely rendered. Thr:  proposed def ic l"ency

issued to the partnership for 1980, sald Not ice of Def lc irrncy belng dated

Septenber  16 ,  1983,  was issued w i th in  the  requ i red  th ree ' fear  s ta tu te  o f

l in i tat ions for assessment.

B. That sect lon 703(c) of the Tax Law provides, in pert inent part ,  that

the  prac t ice  o f  any  r ro ther "  p ro fess ion  :

r.",ol'."1",**li"*::'.i1""!lr;.;';::' ::"lH.,H l;:'Hlff.,-
porated business gross income for the taxable year is der ived
from personal services actual ly rendered by the individual
or the members of the partnership.. .shal l  not be deemed an
unincorporated businesstt  .

C .  That  pursuant  to  20  NYCRR 203.11(b) (1 ) ( i i ) ( f )  p ro fess iona l  eng ineer ing  is

recognized as an "otheri l  profession. Futhermore, i t  is urrdisputed that capital  is

not a material income produeing factor. Accordingly, the only issue remalning for

considerat ion, with respect to Tutt le Pri l l ing Systens (for 1980) and Malcolm I I .  Tutt le

(for 1973),  i .s whether 80 percent of unincorporated businerss gross income was derived

from personal services actual ly rendered. I t  is c lear frc,n the evidence

presented that no more than 8 percent of unincorporated business gross income

generated by both the partnership and Malcol-n H. Tutt le wa.s derived from the

manufacture of pr i l l ing buckets and that the remaining 92 percent pertains to

personal servlces actually rendered. Accordingly, Tutt,le Prill ing Syst,ems and
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Malcoln H.  Tut t le  both qual i fy  as an r rother"  profession v i th in the rneaning and

l n t e n t  o f  T a x  L a w  S Z 0 3 ( c ) .

D .  Tha t  bo th  t he  pa r tne rsh ip  ( f o r  1980 )  and  Ma lco ln t  H .  Tu t t l e  ( f o r  1973 )

generated gross incone f rom the pract ice of  a recognlzed t to ther t t  profession

(engineer ing)  and a lso f rom the conduct  of  a taxable unincorporated business

(manufacture and sale of  pr i l l ing buckets) .  The net  income generated by

pet i t ioners f rom the pract ice of  the recognized "other"  f r rofession is  exempt

f rom unincorporated business tax,  Fur thermore,  a l though pet i t ioners had gross

income f rom the conduct  of  a taxable unincorporated busi rLess,  there ex ls ted no

net  income f rom said taxable unincorporated buslness s inc:e the pr l11ing buckets

were sold at  cost .  Accordingly ,  no unincorporated busine.ss tax ls  due for  I973

and  1980 .

E. That Issues III and V are rendered moot in light of Conclusions of Law

f rAr t ,  Cr r  and t tD t t ,  supra .

F. That the fal lure of Donald M. Snyder and Katherlne Snyder to f i le

returns and pay New York State personal income tax for the years 1976 through

1981 was due to reasonable cause and not wi l l fu l  neglect.  Accordingly,  the

penalt ies asserted against pet i t ioners pursuant to sect lons 6B5(a) (1) and

685(a) (2) of  the Tax Law are cancel led. Furthermore, pet i t ioners have shown

that the def ic iency in tax for each year at issue was not due to negl lgence or

intent ional disregard of the Tax Law. Accordingly,  the penalt ies asserted

under sect ion 685(b) of the Tax Law are also cancel led.

G. That the pet i t ion of Tutt le Pri l l ing Systems for the years 1974

through 1980 is granted and the two not ices of def lc iency issued to said

par tnersh lp  da ted  September  16 ,  1983 are  hereby  cance l led .
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That  the pet i t ion of  Malcolm H.  Tut t le  for  the ; rear  1973 is  granted

and  tha t  po r t i on  o f  t he  No t i ce  o f  De f l c i ency  da ted  Sep te rnbe r  16 '  1983  asse r t i ng

un inco rpo ra ted  bus iness  tax  due  o f  $219 .91 ,  p lus  pena l t y  o f  $120 .96  and  l n te res t '

i s  a l so  cance l l ed .

That  the pet i t ion

to the extent  ind icated ln

g ran ted ,  t he i r  pe t i t i on  i s

DATED: Albany, New York

$ 6 1*8$

of Donald M. Snyder and Kathe::ine Snyder is granted

Conclusion of Law "F",  .W.; and that,  except as so

in  a l l  o ther  respec ts  den ied .

STATE TAX COMMISSION
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