
STATE OF NEW YORK

STATE TAX COMI"IISSION

In the lvlatter of
o f

J.  Stanford (deceased)

the Pet i t ion

& Ela ine S.  Sni th AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Nonresident Earnlngs Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the City
of New York f or t,he Year 1977 .

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that

he/she is  an employee of  the State Tax Commission,  that  he/she is  over  18 years

of  age,  and that  on the 29th day of  May,  L987,  he/she served the wi th in not ice

of  decis ion by cer t i f ied nai l  upon J.  Stanford (deceased) & Ela ine S.  Sni th the
pet i t ioner  in  the wi th in proceeding,  by enclos lng a t rue copy thereof  in  a

securely  sealed postpald wrapper addressed as fo l lows:

J.  Stanford (deceased) & Ela ine S.  Sni th
90 Round ll i l l  Road
Greenwich '  CT 06830

and by deposit lng same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

t,hat the said addressee is the petit ioner
for th on said wrapper is  the last  known address

Sworn to before me this
29 th  day  o f  May,  1987.

to  adnin is ter  oaths
to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

J .  S tan fo rd  (deceased )

the Pet i t ion

& Ela ine S.  Sni th AFFIDAVIT OF MAILING

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the Unlted States Postal

S ta te  o f  New York .

further says that the said addressee is the rePresentat lve
hereln and that the address set forth on said rdraPper ls the

of  the  representa t ive  o f  the  pe t i t ioner .

for Redetermlnat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnlngs Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the Citv
o f  New York  fo r  the  Year  1977.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Courmiss lon,  that  he/she is  over  18 years

of  age,  and that  on the 29th day of  May,  1987,  he served the wi th in not ice of

decis ion by cer t i f ied rnai l  upon Thomas H Lynch,  the representat ive of  the
pet i t ioner  in  the wi th ln proceeding,  by enclos ing a t rue copy thereof  in  a

securely  sealed postpaid r4Trapper addressed as fo l lows:

Thomas H Lynch
The Ayco Corporatl-on
One Wal l  Street .
Albany, NY L2205

and by deposi t ing
post  of f ice under
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

Sworn to before me this
29t}n d.ay of May, L987 .

to ini-ster oat
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R R  L 2 2 2 7

t4'ay 29, L987

J. Stanford (deceased) & Elalne S. Smlth
90 Round H111 Road
Greenwich, CT 06830

Dear Mrs. Snith:

Please take not ice of the declslon of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnistratlve level.
Pursuant to sect ion(s) 690 & l3L2 of.  the Tax Law, a proceedlng ln court  to
revlew an adverse decision by the State Tax Conmisslon may be lnstltuted only
under Artlcle 78 of the Cl.vll Pracclce Law and Rules, and must be couneneed Ln
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not lce.

Inquirl.es concerning the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng //9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: Taxing Bureaufs RepresentatLve

Peti t loner I  s Representat ive:
Thomas II Lynch
The Ayco CorporatLon
One Wall  Street
Albany, NY 12205



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

J. STAI{FOPO SMITH (DECEASED) EUO ELAINE S. SMITII

for Redetermlnat lon of a Def lc iency or for
Refund of New York State Personal Incone Tax
under Artlcle 22 of. the Tax Law and New York
City Nonresldent Earnlngs Tax under Chapter 46,
Title U of the Adnlnistratlve Code of the Citv
of New York for the Year L977.

DECISION

Peti tLoners, J.  Stanford Snlth (deceased) and Elalne S. Sulth,90 Round I I111

Road, Greenwich, Connect lcut 06830, f l led a pet i t lon for redeterninat lon of a

deficiency or for refund of New York State personal income tax under LttIcLe 22

of the Tax Law and New York Clty nonresident earnings tax under Chapter 46'

Tltle U of the Admlnlstrative Code of the City of New York for the yeat 1977 (Fll-e

No.  3L9L2) .

On Septenbet 4, 1986, pet l t loners advlsed the State Tax Commlsston'  ln

wrlting, that they desLred t,o waive a hearing and submlt the case to the State

Tax Commlsslon based upon the entlre record contalned Ln the file' wlth submLsslon

of additlonal evidence and documents by January L2, L987. After due conslderatLon

of said record, the Comulsslon renders the following decLsLon.

ISSUES

I. Whether pet l t loner J.  Stanford Sulth properly al located his lncone to

sources within and without New York State and Clty.

I I .  Whether the port lon of pet l t ioner J.  Stanford Snithfs dlrectorfs fees,

character ized as retal .ner or servLce fees, was properly al locable to sources

without New York State and Citv.



I I I .  Whe the r  pe t i t l one r  J .

Twist  Associates may proper ly
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Stanford Sni thrs par tnership loss der ived f rom

be c la imed as a New York State loss.

FINDINGS OF FACT

1. J.  Stanford Snith (hereinafter f rpet i t ionerr ' )  and his wife,  El-aine S.

Snith,  f i led a joint  New York State Incorne Tax Nonresident Return (with New

York City Nonresident Earnings Tax) for the year L977 whereon pet l t ioner

al located hl-s Ner,a York salary lncome of $762,786.00 to sources withln and

without New York. 0n Schedule A-1 of said return, pet i t ioner computed his

al locat ion wherel-n he claimed to have worked without New York State for 99 days

during 1977. On his 1977 New York City Nonresldent Earnings Tax Return he

conputed his al locat ion on the basis of IO2 days worked wlthout New York Clty.

2. Annexed to pet i t ionerts returns was a Federal  Schedule C (Prof i t  or

[Loss ]  From Bus iness  or  Pro fess ion) ,  whereon he  repor ted  d i rec to r ts  fees  o f

$33 '150.00 .  Of  sa id  amount r  pe t i - t ioner  repor ted  $ I0 r100.00  as  the  amount

taxable for New York State and CLty purposes.

3. On February 13, 1979, the Audit  Divls ion issued a Statement of Audit

Changes to petitloner and his wife whereon adjustments r^rere rnade whlch were

explained as fol lows:

frRevi.ew of lnforrnation subnitted has resulted in the following
adjustments to your 1977 New York State nonresident tax return:

1. Days worked at hone do not form a proper basis for al locat lon of
lncome by a nonresident. Any allowance clai-ned for days worked
outside New York State must be based upon the performance of services
which, because of the necessity of the employer,  obl igate the employee
to out-of-state dut ies in the service of his employer.  Such dut les
are those which, by their  very nature, cannot be performed l-n New
York.

Giving effect to the above pr lnciples for purposes of the al locat lon
formula, normal work days spent at home are considered to be days
worked in New York, and days spent at home which are not normal work
days are considered to be non-working days. Therefore, the 15 days
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that you worked at home have been disallowed as days worked outside
New York  S ta te  f o r  1977 .

2.  Since your  Director fs  Meet ings were held in  New York Ci ty ,  they

are taxable to New York State and New York Ci ty  as shown below.

3.  A nodi f icat ion for  your  New York Ci ty  non-res ident  tax deduct lon

has  been  j . nc reased  f ron  $959 .00  to  $1 ,102 .00  i n  compu t i ng  you r

i temized deduct ions.

NEW YORK STATE ALLOCATION:

Deduct days worked outside New York
Days worked in New York -  adjusted

l 7 R
#*  x  $762 ,786 .00  =
z o z $518 ,229 .O0

2 6 2
84

ffi

NEW YORK CITY ALTOCATION:
r

Deduct days worked outsl-de New
Days worked in New York City -

l 7 q
#  x  $ 7 6 2 , 7 8 6 . 0 0  =
z o z

DIRECTORIS  FEES:

Tota l  fees
Less :  Fees  i n  De t ro i t
Taxable fees

York City
adj usted

262
87

ffi

STATE
$ 33;15d. oo

3 ,  000 .  00
TT'J-s0--o-0

$509 ,494 .00

CITY
$  33 ,150 .00

3 ,000 .00
TFo,rso.od'

auended 1977

his partnershlp

4 .  On  Feb rua ry  26 ,  1980 ,  pe t i t i one r  and  h i . s  w i f e  f i l ed  an

New York State nonresident  return whereon pet i t ioner  increased

losses attr ibutable to New York State frorn $1L7,837.00, whlch was clairned on

h is  o r ig l -na l  re tu rn ,  to  $175,404.00 .  The add i t iona l -  loss  o f  $57 '567.00  was

clained with respect to Twist Associates. On pet i t ionerts or iginal  return,

such loss was reported for Federal  purposes but was not attr ibuted to New York

S t a t e .

5. Based on the aforesaid Statement of Audit  Changes, a Not ice of Def lc iency

was issued against pet l t ioner and his wife on June 13, 1980, assert ing addit ional
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New York State and City personal income taxes of $4,749.22, p1-us interest of

$ 8 6 4 . 3 7 ,  f o r  a  t o t a l  d u e  o f  $ 5 , 6 1 3 . 5 9 .

6. The issue respect ing the partnership loss derived frour Twist Associates

was not considered in computing the Not l-ce of Def ic iency.

7. Pr i-or to the waiver of hearing, i t  was discovered that the Audit

Divis ion erred in computing pet i t ioner 's salary al locat lon. The 15 days that

pet i t ioner worked at home were weekend days. The auditor,  in recomputing

pet i t ionerrs al locat ion, reduced the number of days claimed to have been worked

without New York State and City by 15 days. However,  he fai led to concurrent ly

reduce the clai-med number of total  days worked in the year by 15 days.

8. The issue respect ing the al locat lon of pet i t ionerrs salary lncone was

resolved by the part ies solely on the basis of correct ing the aforestated

error.  The effect of  said correct ion resulted in the reduct ion of the tax

d e f i c i e n c y  f r o m  $ 4 , 7 4 9 . 2 2  t o  $ 2 , 7 0 3 . 3 8 .

9. Accordlng to correspondence subnit ted, the total  I977 directorfs fees

of  $33,150.00  were  der ived  by  pe t i t ioner ,  as  a  non-o f f i cer  d i rec to r ,  f rom the

fol lowing sources:

The Chase Manhat tan Bank,  N.A.

At tendance Fee -  11 Board meet ings
At tendance Fee -  6 Execut ive Commit tee meet ings
At tendance Fee -  I  Trust  Cornmit tee meet ing
Attendance Fee - 2 Eurployee Benefl-ts Review

Commit tee meet lngs
To ta l

When jo int  meet ings of  the bank and corporat ion were held,  one at tendance
fee was paid and d iv ided between the bank and the corporat ion.

$  3 ,000 .00 r
3,  600.  oo i

600 .00 -
200 .00

400 .00
ffiEd-o.o-d
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The Chase Manhattan Corporation
ffi.t

Attendance Fee - 10 Board meetings
Attendance Fee - 6 Execut ive Cornmit tee meetings

Tota l

General Motors CgIpgr.ti*
ffi

Attendance Fees
To ta l

$  3 ,000 .00 ,
3 ,000 .00 ;

500 .00-
T-o,6-6'6'.6-0

$  15 ,  000 .00
3 ,  750 .00

$  I  8 ,  750 .  00

10.  The General  Motors Corporat ion ("GM")  board meet ings in  L977 were held

in New York Ci ty  wi th the except ion of  the meet ings in  May and August ,  which

were  he ld  i n  M ieh igan .  Pe t i - t i one r  rece i ved  a  se rv i ce  f ee  o f  $11250 .00  and  an

a t tendance  fee  o f  $250 .00  fo r  each  o f  sa id  mon ths .

11.  A11 of  the Chase Manhat tan Bank,  N.A.  and Chase Manhat tan Corporat ion

(col lect ive ly  "Chaser ' )  meet ings were held in  New York.

L2.  Dur ing the year  at  issue,  pet i t ioner  was Chalrman of  the Internat ional

Paper Corporat ion ( t t IPCt ' ) ,  headquartered in  New York.  He received a Wage and

Tax Statement  wi th respect  to  hLs earnings f ron IPC. The d i rector fs  fees

pet i t ioner  recelved f rom Chase r^rere repor ted on in format ion returns as fees to

a nonemployee.  The record does not  ind icate how GM reported pet i t lonerrs

d i r e c t o r r s  f e e s .

13 .  Pe t i t i one r t s  pos i t i on  w i t h  respec t  t o  t he  d i rec to r r s  f ees  a t  i s sue  i s

that  only  the fees actual ly  at t r ibutable to meet ings held in  New York const i tu te

New York source lncome. The fees designated as reta iner  or  serv ice fees,  he

al leged,  were paid for  work done wi thout  New York State s ince nei ther  of  the

aforesaid companies provided h in wi th of f ice space in New York.

When joint  meetings of the bank and corporat lon were held, one attendance
fee was paid and divided between the bank and the corporat ion.
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14.  Pet i t ioner  submit ted an af f idavi t  f rom an of f icer  of  Chase stat lng,

i n te r  a l i a ,  t ha t :

"The reta iner  fee is  nei ther  re lated to nor  dependent  upon the
at tendance of  d i rectors at  board or  comml- t tee meet ings.  This fee is
pa id  as  compensa t i on  t o  t he  d i rec to rs  f o r  d i rec to r t s  se rv i ce  ou ts ide
of  rneet ings such as consul tat lon,  and rev iew of  advance neet ing
ma te r i a l ,  r epo r t s ,  memorandums ,  e t c . ,  t h roughou t  t he  yea r .  I t  l s  no t
a requi rement  of  the reta iner  fee that  that  work be per formed at
Chase of f ices i -n New York,  and qui te the contrary no Chase fac i l i t ies
are provided to per form these ro les,  whi le  such fac i l i t les are
provided for  board and commit tee meet ings. t '

15.  Pet i t ioner  submit ted an af f idavi t  f rom an of f icer  of  GM. The content

of  such af f idavi t  is  essent ia l lv  the same as that  submi- t ted w i th  respec t  t o

wherein she stated,An af f idavi t  was a lso submit ted by Ela ine S.  Smith

a l i a ,  t ha t :

Chase

inter

" I  am farn i l iar  wi th the work which he [pet i t ioner ]  per formed in
the of f ice at  our  res idence.  I Ie  rev iewed mater ia ls  for  outs ide
di rectorships,  prepared for  board and conmit tee meet ings,  and con-
ducted te lephone consul tat ions f rom his  of f ice at  our  res idence.  He
perforned h is  work most ly  at  n ights and on weekends."

16.  The record provides no in format ion wi th respect  to  how pet i t ioner

d e t e r m i n e d  t h a t  $ 1 0 , 1 0 0 . 0 0  o f  t h e  t o t a l  d l r e c t o r r s  f e e s  o f  $ 3 3 , 1 5 0 . 0 0  w a s

al locable to New York (see Finding of Fact "2",  .9319,).

17 .  The f i le  conta ins  a  le t te r  f ron  APS Ho ld ing  Two,  Inc . ,  the  genera l

partner of Twist Associates, dated March 18, L982, wherein i t  is stated that:

t tTwist  Associates is  a Connect icut  l in i ted par tnership engaged in the
business of  purchasing and leasing var ious k inds of  equipment '
pr imar l ly  of f ice equipment ,  f ix tures,  medical  and denta l  equipment .

The General  Par tner ,  APS Hold ing Two,  Inc.  is  a Delaware corporat ion,
or ig inal ly  located at  1345 Avenue of  the Amer icas in  New York Ci ty

through May 31,  L979 and then moved to 350 Fi f th  Avenue in New York
Ci ty .  The General  Par tner  has the sole and exclus ive r ight  and
responsib i l i ty  to  manage the Partnership I  s  business.  I t  engaged such
agents as at torneys and accountants as i t  deemed necessary.  I t
borrowed money in connect ion wi th the purchase of  equipment .  I t
executed,  acknowledged and del i -vered any and a l l  inst ruments necessary

or  usefu l -  wi th any lega1- or  account ing mat ters.  I t  na inta ined the
pa r tne rsh ip rs  books  o f  accoun t ,  l edge rs ,  t ax  re tu rns ,  f i l es  and  o the r
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records.  I t  opened and mainta ined a bank account  for  the par tnership

in which receipts were deposited and disbursement withdrawn as was
necessary.  I t  communicated wi th l in l ted par tners f ron t ime to t ime
on cer ta in par tnership mat ters.  A11 books and records were malnta ined
and stored at  i ts  New York Ci ty  locat ions and a l l  par tnership t rans-
act lons were conducted f rom there as wel1.

The par tnership does not  now have any employees nor  d id i t  ever  have
any in the past .  The General  Par tner  per forns a l l  c ler ica l  and
adrnin is t rat ive funct l -ons as ls  necessary and devotes approxinate ly  5Z
of  i ts  t ime to i t .  From t ime to t ime the par tnership has ut iL ized
the serv ices of  account ing f i rms and law f l rms for  speci f ic  mat ters
but  never  on a contractual  basis .  New York State was the only s tate
ln which par tnership tax returns were ever  f l led. t t

18.  The Cert i f icate of  Arnendrnent  of  Cert i f icate of  L ln i ted Partnershlp of

Tw is t  Assoc ia tes ,  da ted  December  30 ,  I 974 ,  p rov ides ,  i n  pe r t l nen t  Pa r t '  t ha t :

r f111.  The pr inc ipal  p lace of  business of  the L in i ted Partnership
is  666 Steamboat  Road,  Greenwj-ch,  Connect icut  06830."

19.  An af f idavi t  was submit ted by one Michael  Shore,  the content  of  which

is  ident ica l  to  the statement  made by APS Hold ing Two,  Inc.  in  l ts  le t ter  of

March  18 ,  1982  ( see  F ind ing  o f  Fac t  "17 " ,  sup ra ) .

20.  Other  than the statement  f rom the general  par tner  and the af f idavi t  o f

Michael  Shore (who is  purpor ted to be a pr lnc ipal  of  the general  par tner) ,  no

evidence was submit ted to establ ish that  Twlst  Associates conducted business in

New York.

CONCLUSIONS OF LAW

A. That  the resolut ion of  the issue respect lng the a l locat lon of  pet i -

L lonerrs salary income reduced the in i t ia l  New York State and Ci ty  tax def ic iency

f ron  $4 ,749 .22  to  $2 ,703 .38  ( see  F ind ing  o f  Fac t  "8 " ,  g l f pE ) .

B.  That  sectLon 632 of  the Tax Law provl -des,  in  per t inent  par t '  that :

r ' (a)  General .  The New York adjusted gross income of  a nonresi -
dent l-ndividual sha1l be the sum of the following:

(1)  The net  amount  of  i tems of  inconer gain,  loss and
deduct i -on enter ing in to h is  federal  adjusted gross lncome, as def ined

in the laws of  the Uni ted States for  the taxable year ,  der ived f rom

o r  c o n n e c t e d  w i t h  N e w  Y o r k  s o u r c e s r . . .
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t ( * *

(b) Income and deduct lons from New York sources. (1) I tems of
i-ncomer Bain, loss and deduct,lon derlved from or connected wlth New
York sources shal l  be those l tems attr lbutable to:

(A) the ownership of any lnterest in real or tanglble
personal property ln thls state; or

(B) a buslness, t rader profession or occupat ion carr led on
l n  t h l s  s t a t , e . . . . "

C. That forner 20 NYCRR 131..4 provldes, Ln pert l .nent part ,  that:

"The New York adjusted gross lncome of a nonresldent lndlvldual
includes ltems of lncomer galns loss and deduction enterlng lnto hls
Federal  adjusted gross income whlch are attr ibutable to a busir€ssr
trade, profession or occupat lon carr ied on ln this State.

(a) A business, t rade, profession or occupat lon (as dist in-
guished from personal servl.ces as an enployee) ls carrled on wlthin
the SEate by a nonresldent when he occupies, has, malntalns or
operates desk room, an off ice, a shop, a store, a warehouse, a
factory, an agency or other place where hls affairs are systema-
tically and regularly earrled on, notwithstanding the occaslonal
consummatlon of lsolated transact ions wlthout the State. Thls
def lni t ion is not exclusi-ve. Business is carr ied on wlthln the State
lf actlvitles withln the State ln connectlon wlth the busLness are
conducted in thls State wlth a falr neasure of permanency and
cont lnuLty. "

D. That pet i t ioner has fai led to sustain hls burden of proof,  lmposed

pursuant to sect lon 689(e) of the Tax Law and sect ion U46-39.0(e) of the

Admlnlstratlve Code of the Clty of New York, to show that hls retaLner and

service fees from GM and Chase were not derived from or connected wlth New York

sources. The aff idavl ts submLtted by GM and Chase establ ish that at  least

port lons of such fees were paLd with respect to hls preparat lon for future New

York meetlngs and thus were connected wlth New York sources. Accordlngly,

pet l t lonerrs dlrectorrs fees are taxable to New York State and City to the

extent of $30,150.00, as stated ln the Stat,ement of Audlt  Changes.
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E. That  pet i t ioner  has fa i led to susta in h is  burden of  proof  to  show that

Twist  Associates con<iucted buslness in  New York.  Accordlngly ,  the loss c la imed

wi th respect  thereto is  not  a l lowable.

F.  That  the pet i t ion of  J .  Stanford Sni th and Ela ine S.  Sni th is  granted

to the extenr  prov ided in Conclus ion of  Lar^r  "A" ,  supra;  that  the Audi t  Div isLon

is d i rected to nodi fy  the Not ice of  Def ic iency issued June 13,  1980 accordingly ;

and  tha t ,  excep t  as  so  g ran ted ,  sa id  pe t i t i on  i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 91987
PRESIDENT

ISSIONER

,.N


