
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Ronald A.  &

o f  t he  Pe t l t i on
o f

Lu M. Shir ley AFFIDAVIT OF MAILING

for Redeterminat, ion of a Def ic iency or Revisi .on :
of a Determi-nation or Refund of Personal Income Tax
under Art ic le 22 ot the Tax Law for the Year 1980. :

St,ate of New York :
s s .  :

County of  Albany :

David Parchuck,  being duly sworn,  deposes and says that  he i .s  an employee

of  the State Tax Commission,  that  he is  over  18 years of  age,  and that  on the

3 rd  day  o f  Janua ry ,  1986 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by  ce r t i f i ed

mai l  upon Ronald A.  & Lu M. Shir ley,  the pet i t , loner  in  the wi th in proceeding '

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper

add ressed  as  f o l l ows :

Ronald A.  & Lu M. Shlr ley
539  A jo  Cou r t  IH
Granbury, TX 76048

and by deposi t ing saue enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
3 rd  day  o f  Janua ry ,  1986 .

in a postpald properly addressed wrapper 1n a
care and custody of the Unlted States Postal
York.

that  the said addressee is  the pet i t ioner

for th on said wrapper is  the last  known address

thotLzed n is te r  oa ths
pursuant to Tax 'Law sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 3, 1986

Ronald A. & Lu M. Shlr ley
539 A jo  Cour t  IH
Granbury, TX 76048

Dear  Mr .  &  Mrs .  Sh i r l ev :

Please t ,ake not ice of  the Decis ion of  the State Tax Commlsslon enclosed
herewi th.

You have now exhausted your  r lght  of  rev iew at  the admlnis t rat lve level .
Pursuant  to sect lon(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission may be inst i tu ted only under
Art lc le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court  of  the Stat ,e of  New York,  Albany County,  wi th in 4 months f rom the
d a t e  o f  t h i s  n o t l c e .

Inqul r ies concerning Ehe couputat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  uav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t lgat ion Unit
Bul ldlng /19, Srate Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaufs Representat ive



STATE OF NEI4I YORK

STATE TAx COMMISSION

In the Matter of the Pet l t ion
:

o f
:

RONAID A. SHIRLEY and LU M. SHIRLEY DECISION
:

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22 :
of the Tax Law for the Year 1980

Peti t ioners, Ronald A. ShirJ-ey and Lu M. Shir ley'  539 Ajo Court  IH,

Granbury, Texas 76048, f i led a petLt lon for redeterminat ion of a def ic iency or

for refund of personal income tax under Article 22 of the Tax Law for the year

1 9 8 0  ( F i l e  N o .  5 2 1 8 3 ) .

On June 30, 1985, pet i t ioners fLled a waiver of formal- hearing and requested

that this matter be decided by the State Tax Commission on the basls of the

exlst ing record, l r l th addit lonaL information to be subnit ted by August 30,

1985. After due considerat ion, the State Tax ComrnLssion renders the fol lowing

dec is lon .

ISSUE

Whether pet i t ioners were residents of New York State and subJect to New

York personal income tax in the year 1980.

FINDINGS OF FACT

1. Pet i t ioners, Ronald A. Shlr ley and Lu M. Shir ley, f l led a Federal

personal income tax return for the taxable year 1980. 0n that return they

reported their  address as 35 Patchogue Road, Sound Beach, New York. Pet l t ioners

did not f i le a New York return for 1980. Based on the address shown on the

Federal  return, the Audit  Divis ion sent pet i t loners a quest lonnaire lnquir lng
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whether a New York State return had been f l1ed and, i f  not,  why such a return

rras not f i led. Pet i t ioners did not respond to the quest lonnaire.

2. On March 26, 1984, as a result  of  pet i t lonersf fai lure to respond to

the questionnaire and based on the informatlon reported on the Federal return,

the Audit  Divls ion lssued a Not ice of Def ic iency agalnst pet i t ioners Ln the

amount  o f  $11902.64 ,  p lus  pena l ty  o f  $770.57  and in te res t  o f  $673.95 '  fo r  a

t o t a l  d u e  o f  $ 3 , 3 4 7 . 1 5  f o r  t h e  y e a r  1 9 8 0 .

3. Pet l t ioners moved to Texas on an unspecif led date Ln L979 and resided

in a trailer park or apartment (the record is unclear as to which type of

resl-dence pet i t ioners inhablted) through 1980. Mr. Shir ley was enployed by

Newtron, Inc. at  the Corpus Christ i  Petrochemical Conpany ln Corpus Christ l '

Texas from November l, 1979 through July 25, 1980. He was unemployed until

October 27, 1980 when he went to hrork for the Goldston Conpany, fnc. in Corpus

Christ l .  He remained there unt i l  December 19, 1980 when he was lald off .

4. Petitloners at sone point moved to Granbury, Texas where they currently

reside. No lnfornat ion as to pet i t ionerst emplolment hlstory subsequent to

December 19, 1980 was suppl led. Furthermore, pet i t ioners never expLalned why a

Federal  return was f i led in 1980 l ist ing a home address in Sound Beach, New

York.

5. Pet i t ioners further maintained that they could not accede to a tax

imposed by New York State requiring paynent ln any tender other than sllver or

gold coin since they bel leve this woul-d vlolate Art lc le I ,  Sect ion 10'  of  the

United States Const l tut ion.

CONCLUSIONS OF LAI4I

A . That 20 NYCRR 102.2(d) (2) provides
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I 'a  domic i le  once establ lshed cont inues unt i l  the person in quest lon

moves to a new location wlth the bona fi"de intentlon of naking his

f ixed and permanent  home there.  No change of  donic i le  resul ts  f rom a

removal to a new location lf the lntention ls to remain there only

for  a l in i ted t i .me.  "

B.  That  the burden of  proof  is  upon the pet i t loner  to show that  the

necessa ry  i n ten t i on  t o  e f f ec t  a  change  In  domic l l e  ex i s ted .  Tax  Law $689 (e ) ;

20  NYCRR r02 .2 (d )  (2 ) .

"The determinat lon of  an indiv idual rs  domic i le  is  ord inar l ly  based on

conduct manifestlng an intent to establish a permanent home with

permanent  associat ions in  a g iven locat ion (c i ta t ion oni t ted) .  An

indiv ldual rs  or ig inal  or  se lected donlc i le  cont inues unt i l  there is  a

c lear  mani festat ion of  an in tent  to  acquire a new one (c i ta t ion

o m l t t e d )  . "  C l u t e  v .  C h u ,  1 0 5  A . D . 2 d  8 4 1 .

C. That evldence of a move to Texas coupled with enployment at two jobs

last ing elght months and two months, respect lvely,  is s imply not suff ic ient

proof of pet i t ionerst elear intent to change their  donici le from New York to

Texas. Pet i t ioners provlded no information with respect to their  New York

address, speclf ical ly,  r^rhy they reported this address on thelr  1980 Federal

return and whether thev continued to maintain the New York resldence following

thei.r move to Texas. Oddratonally, no evidence \,ras provided wlth respect to

whether pet i t ioners returned to New York State periodical ly fol lowlng their

move. Furthermore, no evidence of any other lndicla of an i .ntent to change

don ic i le  was provJded,  fo r  example ,  d r iver rs  l i censes ,  vo t ing  reg is t ra t ions  and

changing of wi. l ls.  In vi-ew of the l imited evldence offered by pet i t ioners'

they have fal led to meet their  burden of proof with respect to a change in

donicl le f  or the year 1980.

D. That the laws of New York State are presumed to be const i tut ional ly val ld

at the adninlstrat lve level of  the State Tax Commi"ssion.



E. That the pet i t lon of Ronald

the Not ice of Def ic lencv lssued March

DATED: Albany, New York

JAN 0 3 1986
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A. Shlrley and Lu M. Shirley is denied and

26,  1984 is  sus ta ined.

STATE TAx COMMISSION

PRESIDENT

t,N-.-=..


