
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Jack & Joan Shinnick AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def ic lency or Revislon :
of a Determinatlon or Refund of Personal Income Tax
under Art lc le(s) 22 of the Tax Lari l  :
fo r  the  Years  L975 -  L977.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 years
of age, and that on the 21st day of Apri l ,  1986, he/she served the
withl"n notlce of declsion by certLfled nall upon Jack & Joan Shlnnick the
petttioner l"n the wlthln proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Jack & Joan ShLnnick
4765 t{.akyes Rd.
Syracuse,  NY 132f5

and by deposltlng s€rme enclosed ln a postpald properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

saLd addressee l .s the pet i t ioner
sald wrapper is the last known address

Sworn to before me this
2 1 s t  d a y  o f  A p r l l ,  1 9 8 6 . ?*,^"yfl,

ized to adninist
t to Tax Law
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lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Jack & Joan Shinnick

for Redeterminat ion of a Def ic iency or Revislon
of a Determination or Refund of Personal Income
under Art lc le(s) 22 of.  the Tax Law
for  the  Years  L975 -  1977.

AFFIDAVIT OF MAILING

Tax

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she Ls an employee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 21st day of Aprl l ,  1986, he served the wlthln not lce
of declslon by cert i f ied mai l  upon James Pastel la,  the representat lve of the
pet l t loner 1n the wlthln proceedlng, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

James Pastel la
Pastella & Hel-nerman
6310 Fly Road
East  Syracuse,  NY 13057

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petltloner hereLn and that the address set forth on said lrrapper is the
last known address of the representat ive of the pet i t loner.

Sworn to before me this
2Lst.  day of Aprl l ,  1986.

r l zed  to
t to Tax Law



S T A T E  O F  N E I ^ T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y 0 R K  1 2 2 2 7

A p r l l  2 1 ,  1 9 8 6

Jack & Joan Shinnick
4765 Makyes Rd.
Syracuse, NY I32I5

Dear  Mr .  &  Mrs .  Sh lnn lck :

Please take not ice of the declslon of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your right of revl"ew at the admtnlstrative level.
Pursuant to sectton(s) 690 & 722 of the Tax Law, a proceeding ln court  to
revlew an adverse declslon by the State Tax Commtsslon nay be lnst i tuted only
under Art ic le 78 of the Cl.vLl  Pract ice Law and Rules, and must be cornmenced ln
the Supreme Court of  the State of New York, Albany County, ni thin 4 nonths fron
the  da te  o f  th ls  no t ice .

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
wlth this declslon mav be addressed t ,o:

NYS Dept.  Taxat lon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bui ldlng / f9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Peti t loner I  s Representat l .ve :
Jaues Pastel la
Pastella & lleimerman
6310 Fly Road
East  Syracuse,  NY 13057



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JACK SHINNICK and JOAI{ SI{INNICK

for Redeterminat lon of a Def ic lency or for
Refund of Personal Incone Tax and Unlncorporated
Business Tax under Art ic les 22 and, 23 of the
Tax Law for the Years 1975 through 1977.

DECISION

Petltioners, Jack Shinnick and Joan Shinnick, 4765 ltlakyes Road, Syracuse'

New York 13215, f i led a pet l t ion for redeterminat lon of a def ic iency or for

refund of personal income tax and unlncorporated buslness tax under Art icLes 22

and 23 of the Tax Law for the years 1975 through 1977 (Fi le No. 46661).

A hearing was hel-d before Arthur Bray, Hearing Off icer,  at  the off ices of

the State Tax Commission, 333 East Washington Street,  Syracuse, New York, on

December 5, 1985 at 9:15 A.M. Pet i t ioners appeared by Pastel la & Heimerman

(Rtchard W. Heimerman, C.P.A.).  The Audit  Dlvis ion appeared by John P. Dugan,

E s q .  ( J a m e s  D e l l a  P o r t a ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioners trere partners, for income tax purposes, dur lng the

years  a t  l ssue.

FINDINGS OF FACT

1. Pet i t ioners,  Jack Shinnick and Joan Shinnick,  f t led separate lyr  on on€

form, a New York State Conbined Income Tax Return for  the year  L975.  They

f i led separate lyr  on one form, a New York State Incone Tax Resident  Return for

each of  the years 1976 and 1977.  On each of  these returns,  Joan Shinnlck

reported wage income f rom "Jack E.  Shinnick,  Jr .  Mr.  F ix i t  Shop.r '  In  addi t ion
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to the lncome tax returns, Jack Shinnlck f i led a New York State Unincorporated

Business Tax Return for each of the years ln issue. On each of said returns,

Jack Shlnnick was named as the taxpayer,  the business was described as appl lance

sales and service and the business name rdas reported as I tMr. Fixi t  Shop.rr

2. On Apri l  5,  1979, the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioners, Jack and Joan Shlnnick, assert ing a def lctency of unincorporated

business tax for the years 1975 throlugt.  1977 ln the amount of $3,230.03'  plus

Lnteres t  o f  $472.93 ,  fo r  a  to ta l  amount  due o f  $3 ,702.96 ,  On Apr l l  13 ,  1979,

the Audit  Divis ion lssued separate not ices of def ic lency to Jack Shlnnick and

Joan Shinnick for the year 1977. The NotLce of Def lc iency issued to

Jack Shinnick asserted personal income tax due in the arnount of $687.45, p]-us

in te res t  o f  $39.06 ,  fo r  a  to ta l  amount  due o f  $726.5 I .  The Not lce  o f  Def lc lency

issued to Joan Shinnick asserted a def ic iency of personal income tax Ln the

amount  o f  $10.54 .  To  the  ex ten t  a t  i ssue here ln ,  the  asser ted  de f ic iency  o f

unincorporated buslness tax was premised upon the Audit  Divis ionrs concluslon

that Jack Shinnick and Joan Shinnick r4rere partners and, therefore, the salary

paid to Joan Shinnick was subject to unincorporated business tax. No issue has

been ralsed hereln with respect to the asserted def ic lencies of personal lncome

tax .

3. On July 9, L979, pet i t l -oners f l led a pet i t lon chal lenging the asserted

def lc lencl-es of unincorporated business tax. Subsequent ly,  pet i t ioners were

advlsed that thelr  pet i t ion l ras unt inely.  Thereafter,  pet l t ioners pald the

amount of tax asserted to be due for the perlods in issue and f i l -ed claims for

credlt or refund of personal income tax and/or unincorporated busl-ness income

tax for said periods, seeking a refund of the unincorporated buslness tax which

had been pald.
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4. On December 3, 1981, the Audit  Divls ion denied pet i t ionersf c laim for

a refund for the years 1975 through 1977 on the ground that Jack and Joan

Shinnick rrere considered partners. This proceedlng ensued.

5. In or about 1950, Mr. Shinnick started dol-ng business under the name

of Mr. Fixi t  Shop. The business act iv l ty conslsted of repalr ing and sel l - ing

smal l  appl iances such as lamps, i rons and toasters.

6. Joan and Jack Shinnl-ck were marr ied in October,  1960.

7 .  In  1971,  the  bus iness  moved to  i t s  cur ren t  loca t lon  a t  2227 South

Sal ina Street in Syracuse, New York. This property is jo lnt ly owned by Joan

and Jack Shinnick. However, the funds used to purchase this business ltere

derived from Mr. Shinnickrs savings. Joan Shlnnick was l isted as a joint  ortner

because Jack Shtnnick belleved that this forrn of omership would nake it easier

to sett le his estate i f  something were to happen to him. Jack Shlnnick dld not

pay Joan Shlnnlck rent for the use of the premlses.

8. Pr lor to 1965, Joan Shinnick was employed by General  Electr ic Company

as a secretary. In January, 7965, Joan Shinnick began working ln the un-

incorporated business. Her act iv i tLes consisted of malntalnLng the books,

draft lng checks to creditors,  typing purchase orders and assist lng customers

wlth over-the-counter sales. In thls capacltyr she worked frou 8:30 A.M. to

5 : 0 0  P . M .  s i x  d a y s  a  w e e k .

9. During the years ln issue, approximateLy f t f ty percent of the total

business income was derived from over-the-counter sales and the balance of the

business lncone was obtal-ned by repal-ring appliances. Joan Shinnick did not

have any knowledge of the repair  port ion of the buslness.

10. Pet i t ioners maintained joint  savlngs and checking accounts. The

business did not maintain a separate bank account.
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11. Joan Shinnick was paid by check at the end of the year.  The amount of

her compensat ion was determined by the net income of the business.

12. Joan Shinnick contr lbuted nelther money nor property to the buslness

prior to or dur ing the years at lssue. In addtt ion, Jack Shinnick neither held

hinself  out as dolng business as a partnership nor entered into a partnership

agreement with Joan Shinnlck.

CONCLUSIONS OF LAW

A .  T h a t  i n  M a t t e r  o f  t r r l e l l s ,  3 6  A . D . 2 d . 4 7 I ,  4 7 5 ,  a f f t d ,  2 9  N . Y . 2 d  9 3 I ,  L t

hras stated that "(a)n indispensible requlrement of a partnership is ra mutual

promlse or undertaking of the part ies to share in the prof i ts of the busLness

and submit to the burden of making good the losses t  "  (Citat ions orni t ted)

(Ernphasis ln or iginal) .

B. That the deternl-nat ion of whether there is a partnership is to be

based upon all of the facts (Matter of Edward Borkowsky and Clalre Borkowskyr

State Tax Cormission, October 17, 1930).  One factor Ls the " lntent lon of the

part ies determined by their  acts and the character ln which they have regarded

their  relat ionship. "(Matter of  Edward Borkowsky and Clalre Borkowsky, supra).

C. That upon review of the al l  the facts and circumstances presented

herein, i t  ls concluded that Jack Shinnlck did not engage in a partnership with

Joan Shinnick. The pet l t loners did not enter into a partnership agreement with

respect to the distr ibut ion of losses. Joan and Jack Shinnlck dld not hold

themselves out as partners. The pet i t ioners, for tax purposes, dld not rePort

that they were partners. Last ly,  Joan Shinnick made no contr ibut ion of capltal

to  the  bus iness .



D. That  the pet i t ion

DATED: Albany, New York

APR 2 I 1986

o f
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Jack Shinnick and Joan Shinnick is granted.

STATE TAX COMMISSION

PRESIDENT


