
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Thomas Sheldon

for  Redeterminat ion of  a Def ic iency or  Revls ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
Per iod  I l I lBL  -  6 /30 /8L .

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
30 th  day  o f  June,  L986.

State of New York :
s s .  :

County of Albany :

David Parchuck/.Ianet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 30th day of June, 1986, he/she served the within not ice
of Decl-sion by certified mail upon Thomas Sheldon the petitioner Ln the withln
proceeding, by enclosing a true copy thereof in a securely seal-ed postpald
r^rrapper addressed as f  ol lows:

Thomas Sheldon
209 Rosewood Street
Mandevl l le,  LA 70448

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service withln the State of New York.

AFFIDAVIT OF MAILING

says that the said addressee ls the pet l t ioner
set forth on said rrrapper is the l-ast known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thomas Sheldon

for Redeterminat ion of a Def ic iency or Revision
of a Determinatlon or Refund of Personal- Income
Tax under Art ic le(s) 22 of the Tax Law for the
P e r i o d  I l I l 9 L  -  6 / 3 0 1 8 I .

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M.. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornnlsslon, that he/she ls over 18 years
of age, and that on the 30th day of June, 1986, he served the hr i thin not ice of
Decislon by cert i f ied rnai l  upon Wll l iam II .  Gardner,  the representat ive of the
pet i t ioner in the withln proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid $/rapper addressed as fol lows:

Wllliarn H. Gardner
Hodgson, Russ, Andrews, Woods & Goodyear
1 8 0 0 O n e M & T P L a z a
Buf fa lo ,  NY 14203

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the rePresentat ive
herein and that the address set forth on said lrraPper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
30 th  day  o f  June ,  1986 .

r i zed  to n is te rAut
nt to Tax Law sect i



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

J u n e  3 0 , 1 9 8 6

Thomas Shel-don
209 Rosewood Street
Mandevllle, LA 70448

Dear Mr. Sheldon:

Please take not ice of the Declslon of the State Tax Comlssion enclosed
herewlth.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedLng ln court  to revlew an
adverse decl-sion by the State Tax Connlssion nay be lnstituted only under
Artlcle 78 of the Clvll Practice Law and Rules, and must be cornmenced l-n the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months fron the
date of thl"s not lce.

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Fl"nance
Audit Evaluation Bureau
Assessment Revlew Unit
Bullding /rr9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Represent,ative

Peti t ioner t  s Representat ive :
Llll l lam H. Gardner
Hodgson, Russr Andrews, Woods & Goodyear
1 8 0 0 O n e M & T P L a z a
Buf fa lo ,  NY 14203



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon

o f

IHOMAS SHELDON

for  Redeterminat ion of  a Def lc lency or  for
Refund of Personal Income Tax under ArtLcLe 22
of  the Tax Law for  the Per iod January 1,  l98f
t h rough  June  30 ,  1981 .

Whether pet i t ioner

Law equal to the unpaid

ls  l iab le to a penal ty  under sect ion

withholdlng taxes of Buy-Lo Beverage

DECISION

685(g)  o f  the  Tax

Center ,  Inc .

Pet i t ioner,  Thomas Sheldon, 209 Rosewood Street,  Mandevl l le,  Loulslana

70448, f i led a pet i t lon for redeterminat lon of a def lc lency or for refund of

personal income tax under Article 22 ot the Tax Law for the perlod January I,

1981 th rough June 30 ,  1981 (F l le  No.  49955) .

A hearlng was held before James J. Morr ls,  Jr. ,  Hearing Off icer,  at  the

off lces of the State Tax Connlsslon, State Off ice Bul ldingr 65 Court  Street,

Buf fa lo ,  New York ,  on  Januar l  L6 ,1986 a t  9 :15  A.M.  Pet t t loner  appeared by

Hodgson, Russ, Andrews, Woods & Goodyear (W1111an H. Gardner,  Esq.,  of  counsel) .

The Audlt  Divis lon appeared by John P. Dugan, Esq. (Deborah J. Dwyer '  Esq.,  of

counsel)  .

ISSUE

FINDINGS OF FACT

1. On November 28, 1983, the Audlt  Dlvls l-on issued a NotLce of Def lcLency

and Statement of Def lc l-ency to pet i t ioner,  Thonas Sheldon' lnposlng a penalty

of $510.60, on the grounds that he was a person requLred to col lect,  t ruthful ly

account for and pay over New York State withholding taxes of Buy-Lo Beverage



-2 -

Centerr Inc. and that he wi l l fu l ly fai led to col lect such tax or truthful ly

account for and pay over the tax or wi l l fu l ly at tenpted to evade or defeat the

tax or the paynent thereof.

2. Pet l t ioner was president,  t reasurer and sole shareholder of Buy-Lo

Beverage Center,  Ine. ("Buy-Ls"),  which operated a ret,al l  beverage store at

2228 Seneca Street,  Buffalo,  New York.

3. As a result  of  buslness dl f f lcul t l "es, Buy-Lo f l led a voluntary pet l t lon

under Chapter XI of  the United States Bankruptcy Act on Apri l  15, 1980.

4. 0n May 12, 1980, pet i t loner and Buy-Lo entered lnto an agreement wlth

Norman J.  Cast ine,  Inc.  ( ' rNJCrt )  whereby NJC agreed to purchase Buy-Lots asgetsr

lnc ludlng i ts  wholesale beer  l lcense.  The agreement  was cont lngent ,  ln ter

qlla, on the approval of the Unlted States Bankruptcy Court and the approval of

the transfer of the l l "cense by the State Llquor Authorl ty.

5. Under the terus of che Wy L2, 1980 agreement, the direction and

control  of  Buy-Lofs business operat ions were to be under the co-management of

pet i t loner,  or his nomlnee, and NJC, or l ts nomlnee. Paragraph "5" of the

agreement provlded, ln part :

"It ls understood and agreed that SHELDON is specl.fically naned
hereln for the purpose of assurtng hln that he will have some oppor-
tunl ty to control  and observe the operat ion of the buslness of
(Buy-Lo) and sat lsfy hlnself  that the same ls being properly operated."

Pet i t ioner was free to elect not to work ln the buslness.

6. The agreement between petltioner, Buy-Lo and NJC was approved by the

Bankruptcy Court  on July 2, 1980.

7. On July 3, 1980, Norman J. Cast ine, or i lner of the stock of NJC' entered

lnto an agreement wlth one Alfred R. Sant lago, whereLn Mr. Cast lne agreed to

se1l hls stock to Mr. SantLago. The agreement was contingent on the approvals

set forth tn the May 12, 1980 agreement,  (supra).
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8. Frorn July 3, 1980, the business nas operated by Alfred R. Sant iago and

members of his famlly. Mr. Santlago continued to use the Buy-Lo name for

wlthholding tax and sales tax purposes and for the purpose of purchaslng fron

cer ta in  d is t rLbutors .

9. Durlng the perlod at issue, pet i t ioner,  al though nonlnal ly an offLcer

and the sole shareholder of Buy-Lo, was not involved ln the operatlon of the

bus lness .

I0.  Al though the business cont inued to lose money, Mr. Sant lago cont inued to

operate i t  because of the value of the wholesale beer l lcense. He tr led to keep

the buslness in operation long enough to reaLize a profit on the sale of the

l lcense after the transfer had been approved by the State Ll"quor Authorl ty.  However,

because o f  losses ,  he  was fo rced to  c lose  the  bus iness  on  May 31 ,  1981.

11. The State Liquor Authori ty dld not approve the aforenenttoned l icense

transfer.  The l icense was evenLual ly acquired by I"1r.  Cast l-ners daughter.

L2. The bankruptcy proceeding was transferred from a Chapter XI proceeding

to a Chapter VII  proceedLng and an order for rel ief  under Chapuer VII  was entered

on Novenber 8, 1982.

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provldes, ln pert inent part ,  as

fo l lows:

"Willful fallure to collect and pay over tax. -- Any person
requlred to col lect,  t ruthful ly account for,  and pay over the tax
l"mposed by chls article who wl-Ilfully falls to collect such tax or
truthfully account for and pay over such tax or willfully attenPts in
any manner to evade or defeat the tax or the paFrent thereof' shall'
in addit ion to other penalt les provided by law, be l iable to a
penalty equal to che cotal amount of che gax evaded, or not collected'
o r  no t  accounted  fo r  and pa id  over . . . . t t

B. That sect lon 685(n) of the Tax Law provldes, in pert inent part '  as

fo l lows:
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"Person de f ined.  - -  For  purposes  o f  subsec t ions  (g ) . . . the  te rn
person l"ncludes an indlvidual, corporation or partnership or an
off icer or employee of any corporat lon ( lncluding a dissolved corpora-
t l .on),  or a member or enployee of any partnership, who as such off icer,
employee or member is under a duty to perform the act in respect of
whlch the vlolat ion occurs."

C. Thau pet i t ioner,  Thomas Sheldon, l ras a person required to col lect '

truthfully account for and pay over the withholding taxes of Buy-Lo Beverage

Center,  Inc. However,  any fal lure to col lect such tax or truthful ly account

for and pay over such tax was not wl l l fu l  on his part .  The buslness was

actual ly belng operated by another ent l ty and Alfred R. Sant lago caused the

withholding tax returns to be ftled in Buy-tots namer appar€Dtly because the

l lcense transfer had not taken place.

D. That the pet i t ion of Thonas Sheldon is granted and the Not lce of

Def lc lency ls cancel led.

DATED: Albany, New York

,JUN 3 0 1980

STATE TAX COMMISSION

SSIONER


