
STATE OF NEW YORK

STATE TAX COMMISSION

In the

Stephen

Matter of the Pet l t ion
o f

J .  &  E l i zabeth  B.  Se lde l AFFIDAVIT OF MAILING

that the said addressee ls the pet i t loner
forth on said wrapper ls the last known address

for  Redeterminat , ion of  a Def ic iency or  Revis ion
of a Determi,nation or Refund of Personal Income
Tax & UBT under Article 22 & 23 of the Tax Law for
t h e  Y e a r s  1 9 7 9  &  1 9 8 0 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlsslon, that he ts over 18 years of age, and that on the
lTth day of January, 1986, he served the within not lce of Decislon by cert i f ied
mal l  upon Stephen J. & El lzabeth B. Seldel,  the pet i t ioner ln the $r l thin
proceeding, by enclosing a true copy thereof tn a securely sealed postpaid
r i l rapper addressed as fol lows:

Stephen J .  &  E l i zabeth  B.  Se ide l
Route 9G
Germantown, NY L2526

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says
hereln and that the address set
o f  the  pe t l t ioner .

Sworn to before me this
lT th  day  o f  January ,  1986.

thor ized to
pursuant to Tax



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Matter of the Pet i t lon
o t

Stephen J. & El izabeth B. Seldel

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Incone
Tax & UBT under Artl-cle 22 & 23 of the Tax Law
for  the  Years  1979 & 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of A1bany :

David Parchuck, being dul-y sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
17th day of January, 1986, he served the wlthln not ice of Decision by cert i f led
rnai l  upon Leonard Rachmilowitz,  the representat lve of the pet i t loner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpald hrrapper addressed as fol lows:

Leonard Rachmilowitz
26 Mi l l  Sr .
Rhinebeck, N\ 12572

and by deposit lng same enclosed i-n a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That  deponent  fur ther  says that .  the said addressee ls  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last  known address of  the representat ive of  the pet l t ioner .

Sworn to before me this
17th day of  January,  1986.

Tax Law sect ion I74pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

January  17 ,  i986

Stephen  J .  &  E l i zabe th  B .  Se lde l
Route 9G
Gernantovrn, NY 12526

Dear  Mr .  &  Mrs .  Se ide l :

Please take not ice of t ,he Decision of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your r lght of  review at the admlnistrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedlng in court  to
review an adverse decislon by the State Tax Commisslon may be lnst i tuted only
under Art ic le 78 of the Clvl1 Pract ice Law and Rules, and must be comnenced i .n
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the compuEacion of tax due or refund allowed in accordance
wi th  th ls  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unlt
Bui lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very fruly yours'

STATE TAX COMMISSION

cc :  Pe t i t i one r r s  Rep resen ta t i ve
Leonard Rachmi.lowitz
26  M111  Sr .
Rh inebeck ,  N \  L2572
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

STEPIIEN J. SEIDEL and ELIZABETH B. SEIDEL

for Redeterminat lon of a Def lc lency or for
Refund of Personal Income Tax and Unincorporated
Busi.ness Tax under Art,icles 22 and 23 of the
Tax Law for the Years 1979 and, 1980.

DECISION

Peti t ioners, Stephen J. Seidel and El lzabeth B. Seidel,  Route 9G' Germantown,

New York 12526, f l led a pet i t , ion for redetermlnat ion of a def ic iency or for

refund of personaL income tax and unincorporated business tax under Art lc les 22

and 23 of the Tax Law for the years L979 and f980 (f l le No. 44464).

A formal hearing was held before Brl .an L. Fr ledman, Hearing Off lcer,  at

the off ices of the State Tax Commission, Bui lding / /9,  Stat,e Off lce Campus,

A lbany ,  New York ,  on  Ju ly  24 ,  1985 a t  1 :15  P.M.  Pet i t ioners  appeared by

Leonard Rachrnilowitz, CPA. The Audit Dlvision appeated by John P. Dugan, Esq.

(Thonas Sacca,  Esq. ,  o f  counse l ) .

ISSUES

I. VJhether the Audit  Di.v ls lonrs al lowance of 30 percent of pet i t ioner

Stephen J. Seldelrs net prof i . t  f rom the operat ion of a frui t  processing buslness

as personal service income subject to the maximum tax on personal servlce

lncome was proper.

I I .  Whether the Audit  Divls ion properly dlsal lowed a port ion of pet i t ioner

Stephen J .  Se ide l fs  payro l l  deduc t ion .
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FINDINGS OF FACT

1.  S tephen J .  Se lde l  (here lna f te r  "pe t l t ioner " )  and E l lzabeth  B.  Se ide l ,

his wlfe,  t inely f iLed New York State income tax resident returns for the years

1979 and 1980 under the f i l ing status "marr ied f i l ing separately on one

1

re tu rn . t t '  For  each o f  sa id  years  a t  l ssue,  pe t i t ioner  f i led  Form IT-250,  New

York State Maximum Tax on Personal Service Income, on which he clalned 100

percent of his share of the net prof i ts from his business as personal service

lncome subject to the naximum tax computatlon. Petltloner tinely filed New

York State unincorporated buslness tax returns for 1979 and 1980.

2 .  On November  15 ,  1982,  as  a  resu l t  o f  a  f ie ld  aud l - t  o f  pe t l t ioner ts

frui t  processing business for the years 1979 and 1980' the Audit  Dlvis ion

issued a Statement of Audlt  Changes to pet i t loner and El izabeth B. Seldel,  hls

wife, wherein the Audit  Divis lon disal lowed a port ion of Pet i t lonerts payrol l

as havlng been unsubstant iated, al lowed depreciat lon on certain equi.pnent

purchases not claimed on the or iginal  tax returns, recomputed pet i t ionerts

maximum tax for 1979 by al lowing 30 percent of pet i t ionerts net prof i t  f rom the

operat i .on of hls buslness as personal service l -ncome' rather than the 100

percent clai .med on pet l t ionert  s 1979 return, and disal lowed pet l t ionerrs 1980

maximum tax computation on the basis that he was inellgible for said beneflt in

1980,  resu l t ing  in  add i t lona l  persona l  lncome tax  due o f  $1 ,940.57  fo r  L979,

Since the issues herein relate to the Federal  Schedule C, Prof i t  or
(Loss) from Busl-ness or Profession, New York State income tax and
unincorporated busi.ness tax returns and New York State maximum t,ax
computat ion on personal service lncome, whlch were f i led separately by
Stephen J. Seidel for each of the years at lssue, the term rrpet l t ioner"

sha l l  herea f te r  re fe r  so le ly  to  S tephen J .  Se ide l .
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$405.31  fo r  1980 and add i t lona l  un incorpora ted  bus iness  tax  due o f  $155.56  fo r

L979 and,  $24.L2  fo r  1980,  p lus  in te res t .  Accord ing ly ,  on  Apr i l  11 ,  1983,  the

Aud i t  D iv is ion  issued to  pe t i t loner  and E l izabeth  B.  Se ide l ,  h is  w l fe ,  a  Not ice

of Def ic iency assert i .ng addit ional tax due of $21525.56, plus penalty of

)
$63.15-  and in te res t  o f  $804.88 ,  fo r  a  to ta l  due in  the  amount  o f  $3 ,393.59 .

3. Pet i t loner is the on1-y person who works on a fuI l - t ime basis for the

company. For the years at issuer pet i t ioner dld hire at least ten part- t ime

workers, some of whom were paid ln cash. An examlnat ion of pet i t ionerrs payrol l

records and pet i t ionerfs Federal  Forms 940 (Federal  Unemploynent Tax) and 941

(Quarter ly Federal  Income Tax and Soci.al  Securi . ty Tax) revealed that pet l t ionerfs

clained payroll deduction dld not agree with the amounts which were reported by

pet i t ioner on the said Federal  forms. Pet l t loner was unable to produce for

examinat ion by the auditor Federal  Forms 1099 (Staternents for Recipients of

Nonemployee Compensat ion) to substant iate that these persons recelved the al leged

sums of money fron pet i t ioner.  In support  of  his claimed payrol l  deduct lon for

pa)rments made to these part-time workersr petitioner submltted a handwritten sheet

of paper which set forth the nanes and Social  Securl ty nunbers of the Payees,

together wlth the amounts paid to each for the years at lssue.

4. Pet i t ioner operates a frui t  processing company, special iz ing in the

product, ion of apple juice. He purchases apples from farmers'  processes the

apples to produce the juice, packages the juice and shl.ps i t  to certain vendors.

Since no penalty was asserted ln the Statement of Audit  Changes issued
November 15, 1982, and no basis for said penalty was asserted in the
proceeding held herein, i t  must be presumed that the inclusion of a
penalty in the amount of $63.15 in the Not lce of Def ic iency was an error
by the Audit  Divis l-on.
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Petitioner owns the equlpment used to produee the juice and rents the building which

houses his business from his nother at an annual rental  ot  $241000.00 per year.

5. The Audit  Divis ion determined that the najor port ion of pet l t ionerrs

income was derived from the product ion of goods, i .e.  apple juice, for consumption

and was not der ived from personal services. The Audit  Dlvls ion eontends that

pet i t ioner did not se1l to the consumer a management servlce, but instead sold

a unit  consist ing of raw mater ials,  labor and equipment and that,  under the

facts and clrcumstances herei .n,  a 30 percent al lowance for personal services

rendered by pet i t ioner was a reasonable al lowance.

6 .  I t  i s  pe t i t ioner rs  pos i t lon  tha t  the  success  o f  h is  bus iness  is

direct ly and substant ial ly related to the market ing of the product offered for

sale. In support  of  this posl t lon, pet i t ioner ci tes the fact that the prof i t -

abi l l ty of  the company increased signi f icant ly since pet i t loner joined his

fatherts business and, subsequent ly,  took over the company fron his father.

Pet l t ioner also maintains that the apples used l .n product ion of apple julce are

not inventor ied but rather are qulckly processed and soId. Pet i t ionerts

representat ive test i f ied that pet i t ionerts apple juice business is seasonal and

that,  in seasonr pet l t ioner works froru 70 to 100 hours per week.

CONCLUSIONS OF LAI,J

A. That pet i t loner fal led to sustain his burden of proof lnposed by

sect ions 689(e) and 722 of the Tax Law to substant iate that the Audit  Divis lonrs

dlsal lowance of a port , ion of his payrol l  deduct ion for the years 1979 and 1980

was erroneous. Accordingly,  the audit  adjustments ar is ing out of said disal low-

ance of pet i t ionerts payrol l  deduct lon are hereby sustalned.

B. That section 603-4 of the Tax Law provides for a maxlnum tax rate on

New York  persona l  serv lce  income.  Sec t ion  603-A(b) (1 ) ,  in  e f fec t  fo r  the  years
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ar issue, def lned the term 'rNew York personal service income" to mean, in part ,

items of income includible as personal serviee lncome for purposes of section

1348 of the Internal Revenue Code.

C.  That  sec t ion  1348(b)  (1 )  (A)  o f  the  In te rna l  Revenue Code,  in  e f fec t  fo r

the years at issue, def ined the tern t tpersonal service inconett  as:

tt..."try incorne which is earned income within the meanl.ng of secti.on
4 0 1 ( c ) ( 2 ) ( C )  o r  s e c t i o n  9 1 1 ( b )  o r  w h i c h  i s  a n  a m o u n t  r e c e i v e d  a s  a
pensi.on or annuity which arises from an employer-employee relatlonship
or from tax-deduct l"ble contr ibut lons to a ret i rement plan. For
purposes  o f  th is  subparagraph,  sec t ion  911(b)  sha l l  be  app l ied
without regard to the phrase f ,  not in excess of 30 percent of hls
share  o f  ne t  p ro f i t s  o f  such t rade or  bus inessr f . r l

D .  That  Treasury  Regu la t lon  1 .1348-3(a) (3 ) ( t )  p rov ides  tha t :

" [ i ] f  an  ind lv idua l  i s  engaged in  a  t rade or  bus lness . . . in  wh ich
both personal services and capital  are mater ial  lncome-produclng
factors, a reasonable al lowance as compensat ion for the personal
servlces actual ly rendered by the indlvldual shal l  be considered
e a r n e d  i n c o m e . . . t t .

T reasury  Regu la t lon  1 .1348-3(a)  (3 )  ( i i )  p rov ides  tha t :

r ' Ic]api tal  1s a mater ial  income-producing factor i f  a substant lal
port ion of the gross income of the business is attr ibutable to the
employment of capital  i .n the business, as ref lected, for example'  by
a substant lal  investuent in i .nventor ies r  plant,  machinery or other
equipment.  In general ,  capital  is not a mater ial  income-producing
factor where gross lncome of the business consists pr incipal l -y of
fees, courmissions, or other compensat ion for personal services
performed by an lndividual.r l

E. That,  for the years at lssue, the gross i .ncome of pet i t i .onerts business

did not consist  pr incipal ly of fees, coumlssions or other compensat ion for

personal services. Pet i t loner had a substant ial  investment in equipuent used

to produce the apple juice whlch was sold to var ious vendors. He paid an

annual rent of  $24,000.00 per year for the bui lding which houses said equipment.

He employed at least ten part- t ime workers to assist  hin in the product ion of

the apple juice. Both personal servi .ces and capital  were mater ial  income-producing

fac tors  in  pe t l t ioner fs  bus lness  and pe t i t l -oner  was,  there fore ,  en t i t led  to  a
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reasonable al lowance as compensat lon for the personal servlces which he rendered

to  the  bus iness .

F. That sect lons 689(e) and 722 of.  the Tax Law place the burden of proof

on the pet i t loner in al l  cases before the Tax Commlssion, with certain except ions

not appl lcable herein. Pet i t ioner has fal led to sustaln his burden of proof to

show that the Audit  Divis lonrs al lowance of 30 percent of pet i t ionerrs net

prof l t  f rom the operat ion of his frul t  processing business as personal service

i.ncome subject to the maximum tax was improper.

G. That,  in l ight of  Conclusion of Law "F"r pet i t ioner rdas not el ig ible

for the maximum tax computat i .on for the year 1980, since 30 percent of pet i t ionerrs

net  p ro f i t  f rom the  opera t ion  o f  h is  bus iness  was less  than $19r000.00 .

H. That the Audit Division ls hereby directed to remove the naure of

E l i zabeth  B.  Se lde l  f rom the  Not ice  o f  Def ic iency  da ted  Apr l1  11 ,  1983 ln

accordance with the footnote to Findlng of Fact "1t ' ,  ggg..  The Audlt  Divls ion

ls further directed to cancel the penalty asserted in said Not ice of Def lc iency

ln accordance with the footnote to Finding of Fact "2tt ,  supra.

I .  That the pet i t lon of Stephen J. Seidel and Et izabeth B. Seidel ls

granted to the extent indicated in Concluslon of Law t tH",  supra'  and, excePt as

so granted, is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 ? 1986
PRESIDENT


