
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Mortimer

the  Pe t i t i on

Sch i f f AFFIDAVIT OF MAILING

for  Redeterminat ion of  Def ic iencies or  for
Refunds of  New York State and New York Ci ty
Personal Income Tax under Article 22 of the
Tax Law and Chapter 46, Title T of the New
York Ci ty  Adminis t rat ive Code for  the Years
1 9 7 8  a n d  1 9 7 9 .

State of New York :
S S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years

of age, and that on the 29th day of ! Iay, 1987, he/she served the wlthin not ice
of decision by cert i f ied mai l  upon Mort imer Schif f  the pet i t ioner ln the within
proceeding, by enclosing a true copy thereof ln a securely sealed postpaid
wrapper addressed as fol lows:

Mort iner Schif f
30 Charl ton Street / l2E
Ner^r York, NY 10014

and by deposi t ing same enclosed
post  of f ice under the exclusLve
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
29rh d,ay of  May,  1987.

ninister oaths
Law sect ion 174

in  a postpaid proper ly  addressed wrapper ln  a

care and custody of  the UnLted States Posta l

York.

that  the said addressee is  the pet i t ioner

forth on said wrapper is the last known address

pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Mortimer

the Pet i t ion

Sch i f f

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

S ta te  o f  New York .

further says that the said addressee ls the representat lve
herein and that the address set forth on said wrapPer ls the

of the representat ive of the pet l t ioner.

AFFIDAVIT OF MAILING

for Redeterminat ion of Def ic iencies or for
Refunds of New York State and New York City
Personal Income Tax under Art ic le 22 of the
Tax Law and Chapter 46, Tltle T of the New
York City Administrat ive Code for the Years
1 9 7 8  a n d  L 9 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 29th day of Mayr 1987, he served the hr i thin not lce of
decision by cert i f ied mai l  upon Louls F. Brush, the representat ive of the
pet i t ioner in the within proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid r^rrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by deposi t lng
post  of f ice under
Service within the

That deponent
o f  t he  pe t i t i one r
last  known address

Sworn to before me thl-s
29 th  day  o f  May '  1987 .

ter  oathsAu
pursuant to Tax Law sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

l{,ay 29, L987

Mortlmer Schlff
30 Charl ton Street / l2E
New York, NY 10014

Dear  Mr .  Sch l f f :

Please take not lce of the declslon of the State Tax Co nlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistratlve level-.
Pursuant to sect lon(s) 690 & L3I2 of the Tax Law, a proceedlng ln court  to
revlew an adverse declsion by the State Tax Co'pisslon nay be inst l tuted only
under Article 78 of the Clvll Practice Law and Rulesr and must be comenced in
the Supreme Court of the State of New York, Albany County, withln 4 months fron
the date of thls not lce.

Inqulrtes concernlng the computatlon of tax due or refund allowed ln accordance
wlth this decislon mav be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bulldlng /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat ive

Petitl.oner I s Representatlve :
Louls F. Brush
101 Front Street
Mlneo la ,  NY 11501



STATE OF NEi^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lons

o f

MORTIMER SCHIFF

for Redeternlnat lon of Def lc iencles or for
Refunds of New York State and New York City
Personal Incou.e Tax under Article 22 of the
Tax Law and Chapter 46, Tl t le T of the New
York City Admlnistrat lve Code for the Years
1 9 7 8  a n d  L 9 7 9 .

DECISION

Peti t loner,  Mort imer Schlf f ,  30 Charl ton Street,  #28, New York, New York

10014, f l led pett t ions for redeterminat lon of def lc lencl-es or for refunds of

New York State and New York City personal lncome tax under Arcicle 22 of the

Tax Law and Chapter 46, Tl t le T of the New York Clty Adninlstrat l -ve Code for

the years I97B and L979 (Fi le Nos. 37572 and 42928).

0n  October  23 ,1985,  pe t i t loner  wa ived h is  r lgh t  to  a  hear lng  and requested

that the State Tax ComulssLon render a decislon based on the ent ire record

contalned in the f l le,  wlth al l  br iefs to be subnit ted by October 8, 1986.

After due constderat lon the Tax Conmlsslon hereby renders the fol lowlng declslon.

ISSUES

I .

for the

I I .

business

I I I .

buslness

issue.

Whether the not ices of def ic lency were issued wLthout any basls and

sole purpose of extendlng the perlod of l funttat ion on astsessment, .

! , lhether pet i t loner has substant lated that he was engaged ln a trade or

durlng the years at issue.

Whether pet l t ioner has substant iated the character and anount of

expenses clalned as deduct lons from gross lncome for the years at
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FINDINGS OF FACT

1. Pett t ioner,  Mort iuer Schlf f ,  f l led New York State and New York Clty

tncoue tax resident returns, and New York State and New York City unlncorporated

busl.ness tax returns for the years 1978 and L979.

(a) The 1978 lncome t,ax return l tsted pet l t lonerts occupat lon as

"Lect/Wri ter/Transla" and reported $23,859.00 ln total  New York lncome, consist ing

of $23'034.00 ln business lncome, $687.00 froro sale or exchange of capltal  assets

and $138.00 ln New York ner addlt ions.

( i )  The copy of Federal  Schedule C attached to pecicioner 's

return showed total  revenues of $32,943.00, wlth the fol lowlng l lsted expenses:

tol1s & parking)
Travel for research & document,atlon
Dues & subscrlpt ions
Magazlnes, ner,rspapers
Hospltal l ty dur ing research sesslons
Research meetLng expense

Total  Expenses

The $9 ,909.00 ln expenses subtracted fron total

in  ne t  lncome o f  $23,034.00 .

A l loca t lon  o f  o f f i ce  ($125 x  L2)
Te lephone ($90 x  12)
Books & records
Theater & flln
Secretar lal
Accountlng
Publ lshing costs
Book & promotion expense
Automoblle travel

r e :  b o o k  &  r e s e a r c h  ( 5 , 0 0 0  n l .  G  1 7 9  =  $ 8 5 0 ,  p l u s

$  1  , 500 .00
1  , 090 .00

535  .00
290  .00
18s .00

i:"'
883  .00

2 ,  109 .00
296.00
293.00
816  . 00

1 ,923 .00

$9 ,909 .00

revenues of  $32 ,943.00 resul ted

(ii) The Wage and Tax Statement attached to the return for

1978 showed wages,  t ips  and o ther  compensat lon  pa ld  to  Mr .  Sch l f f  o f  $32,583.28

by the City of New York, Board of Hlgher Educat lon. The statement ls stamped

with an arrow poLnt lng to the wages, t lps and other compensat lon category on

the Llage and Tax statenent with the legend "rncluded ln Schedule c".
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(11i)  The New York State Unincorporated Business Tax Return

shows the fol lowlng: net prof i t  and total  income from business before New York

nod i f i ca t ions  was $23,034.00 ;  f ron  th ls  amount  was subt rac ted  $32 '583.00

result lng in a net loss from buslness of $9,549.00r and no taxable buslness

income.

(1v) The Clty of New York unlncorporated business tax return

showed net prof l t  f rom buslness of $23,034.00 and New York City nodlf lcat lons

of  $32,583.00 ,  y le ld lng  a  loss  f rom bus iness  o f  $9 ,549.00 .  Th ls  resu l ted  ln  no

taxable business Lncome and therefore no New York City unincorporated buslness

Cax.

(b) The 1979 New York State lncome tax resident return l isted

pet l t loner 's oecupat lon as "Lect/ t{r l ter/Translator ' r  and reported $23,768.00 ln

to ta l  income,  cons ls t lng  o f  $825.00  ln  in te res t  lncome,  $24,443.00  tn  bus lness

lncome and $1 ,500.00  ln  capLta l  ga ins .

(1) The Federal  Schedule C attached showed "revenues" of

$36,492.00 ,  w i th  the  fo l low ing  l l s ted  expenses :

A l loca t lon  o f  o f f l ce  -  802 ($125 x  12)
Te lephone ($90 x  12)
Books & records
Theater & f t lm
Secre tar la l
Accountlng
Publ lshing costs
Book & promotlon expense
AutomobLle travel

r e :  b o o k  &  r e s e a r c h  ( 7 , 3 2 0  r a l .  G  l B l C  =  $ 8 5 0 ,
tol ls & parklng)

Ttavel for research & documentatlon
Dues & subscrlpt ions
Magazines, newspapers
Hospltal l ty dur ing research sesslons
Research meet,ing expense
Acce lera tor  p ro jec t

Total  Expenses

$  1 ,500 .00
I  , 080 .00

53s  .00
392.00
325.00

::" '

plus
1  , 354 .00
2 ,01  I  . 00

305  .00
327 .00
934  .00

I  , 878  . 00
I  , 308  . 00

$12 ,049 .00
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The $L2,049.00 ln total  expenses deducted from revenues of $36'492.00 resuLted

ln net bustness income reported of $24,443.00.

(11) The Wage and Tax Statement attached to the return showed

$36,192.37 ln nages, t ips and other compensat lon paid to Mr. Schlf f  by the City

of New York, Board of l { lgher Educat ion. Llke the 1978 statement,  a stamped

arrow wlth the legend "Included ln Schedule C" pointed to sald compensatlon.

(111) The 1979 New York State Unlncorporated Business Tax

Return  showed $24,443.00  ln  ne t  p ro f i t  less  $36,L92.00  ln  subcrac t ions ,  resu l t lng

ln a loss frorn buslness of $11,749.00. Sald loss ylelded no taxable buslness

Lncome and therefore no New York State unlncorporated buslness tax.

(iv) The New York City unlncorporated buslness tax return

showed $24,443.00 in total  Lncome fron buslness before New York City nodif icat lons,

New York  nod l f l ca t ions  o f  $36,192.00 ,  y le ld lng  a  bus iness  loss  o f  $11,749.00

and therefore no New York Clty unincorporated business tax.

(c) For tax years 1978 and 1979, pet l t toner claf tned the standard

deduct ion and dld not c lalm any miscel laneous or other l teulzed deduct lons,

2. Pet l t ionerrs tax returns were selected for examinat lon along wlth

those of approximately 100 other individuals on the basis that sald returns had

been prepared by a part icular accountant.  An invest lgat ion had dlsclosed that

sald accountant had consistently prepared returns on whlch an lndlvldual wlth

wage or salary income shown on wage and tax statements had reported sald lncome

as business recelpts on Federal Schedule C. Department of Taxat,lon and Flnance

auditors were dlrected to revlew the returns and to disallow claLmed business

expense deductlons lf the taxpayer appeared to be an employee recelving wage or

salary lncome reported on wage and tax statements. Pett t ionerts clalmed

Sehedule C deductlons were disallowed on that basls.
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3.  (a) On March 26, 1982, the Audlt  Dlvls ion lssued a Statement of

Audlt  Changes to pet l t loner for 197B assertLng $1,814.17 in personal Lncome tax

due on the basls that:

ttBusiness expenses are not allowed as not ordlnary and necessary 1n
the productlbn of income as an employee. Since h6usehold gross
income now exceeds $25,000.00 ,  no  househo ld  c red i t ,  o f  $35.00  ls
al lowed. t t

0n Aprl l  14, L982, the Audit  Divis ion issued a Not lce of Def lc iency to

pet i t ioner for said arnount,  plus interest.

(b) 0n February 1, 1983, the Audlt  Dlvis lon lssued a Statement

of Audlt  Changes to pet l t ioner for 1979 assert ing $1,845.98 ln personal

Lncome tax due. The explanation offered for sald addltLonal tax was as

fol lows:

"As a salaried employeer 1rou are not a business entity and therefore
not ent i t led to claim Schedule C deduct lons as these expenses are not
ordlnary and necessary for the product lon of lncome as an employee."

On Aprl l  8,  1983, the Audlt  Dlvls ion Lssued a Not ice of Def l-cLency to

pet i t loner for sald amount,  plus Lnterest.

(c) For both yearsr pet l t loner was alLowed the standard deduct lon.

No penalt ies were imposed.

4. Pet l t ioner subnlt ted substant lal  documentary evldence:

(a) For the year 1978, pet l t loner submltted docuuentat ion with

regard to translat lon assignments, cancel led checks wlth regard to rent

and garage rental, checks with regard to telephone pa)rments, recelpts and

charge card sl lps with regard to the purchase of books, receLpts wlth

regard to adnlssions to theaters, ouseums and restaurants, bLl ls for

typlng services, bllls for accountlng servlces and numerous handwrltten

notes with regard to expenses l lsted ln Flndlng of Fact ' r1".  Pet i t loner

also submltted an aff ldavi t  for the years 1978 and 1979 restat ing hls
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expenses and stattng that he has substant lat lon, at  least in part ,  for the

same period.

(b) Pet l t ioner submltted substantLal documentat ion for the year

I979 as wel1, lneluding: A book whlch pet i tLoner edlted, Anerlcan Express

Card bl l ls,  numerous credlt  card bl l ls,  an art ic le on part lc le accelerators

part lal ly wrl t ten by pet l t ioner,  recelpts fron theaters and f l l rns attended

by the pet i t ioner,  lnvolces for typlng work done, cancel led checks wtth

regard to telephone bl l ls,  of f ice al locatLon expenses, travel receipts and

numerous handwrltten notes wlth regard to other expenses lncurred.

5. Pet l t loner contends that the not lces of def lc lency rrere lssued on

an arbl trary and capric lous basis just pr lor to the explrat ion of the

period of l ln l tat l -ons on assessment,  thus depriv lng pet i t l .oner of the

opportunlty to present substant iat lon for the clained deduct lons. Pet i t loner

also contends that the def lc iencies were arbi trary and caprlc lous because

the taxpayer lras never audlted and that the deflclencles were based upon

the erroneous assumptlon that the expenses claimed were not ordlnary and

necessary. Pet i t ioner asserts that the expenses were deduct lble as

ordinary and necessary buslness expenses under sectLon 162 of the Internal

Revenue Code and/or deductlble for the productlon or malntenance of income

under sect ion 2I2 of the InternaL Revenue Code. Flnal1y, petLt ioner

contends that,  regardless of the classl- f lcat lons of the di f ferent Int ,ernal

Revenue Code sect lons, the taxable income of pet i t ioner is unchanged.

CONCLUSIONS OF LAW

A. That the not lces of def lc lency were properly lssued and were not

arbi trary or caprlc lous. The returns were patent ly erroneous and the

Audlt  Dlvis lon was just l f led ln dlsal lowlng the Schedule C business
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expenses. Each Notlce of Def lcLency was preceded by a Statement,  of  AudLt

Changes and petLtLoner had an opportunity to file amended returns claimlng

employee business expenses as adjustments on Federal  Forn 2L06, or as

l temlzed mLscel laneous deduct lons, but he dld not do so.

B. That the fact that pet l t lonerrs returns were selected for exanlnat lon

because of certaln pract lces of hls accountant is i r relevant.  Pet l t l .onerts

l labl l i ty depends solely on the facts adduced hereln.

C. That pet l t ioner has not sustained hls burden of proof under

sect lon 689(e) of the Tax Law and AdnlnlstratLve Code $ T45-189.0(e) to show

that he was engaged in a trade or buslness other than as an employee. Thus'

expenses clalned on Schedule C nay not be deducted under sect ion 62(1) of

the Internal- Revenue Code.

D. That while lE would appear that petltioner may have been entltled

to deduct certain employee buslness expenses under sect lon 62(2) or 63(f)

of the Internal Revenue Code i f  he had f1led a Form 2L06, or had l tenlzed

his deduct lons and claLmed such expenses as miscel laneous deduct ions,

pet i t ioner nevertheless fat led to sustaln his burden of proof under

the Tax Law and Adninistratlve Code to show the character or, ln many cases'

the amount of the claimed buslness expenses.



E. That the pet i t tons of

of def ic iency issued on Aprt l

together wlth such addltional

DATED: Albany, New York

l\i|AY 2 I 1987
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Mort lmer Schif f  are denled and the nottces

L4,  1982 and Apr l l  8 ,  1983 are  sus ta lned,

Lnterest as may be lawfully owlng.

STATE TAX COMMISSION

PRESIDENT


