
STATE OF NEW YORK

STATE TAX COMMISSION

In the l ' latter of the Pet,it ion
o f

Janes H.  & Eni ly  M.  Scheuer

for  Redeterminat . ion of  a Def ie iency or  Revls lon
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
1 9 7 2 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper i .n a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner

forth on sald wrapper is the last known address

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he ls over 18 years of age, and that on the
17th day of January, i986, he served the within not ice of Decision by cert i f ied
nai l  upon James H. & Eui ly M. Scheuer,  the pet l t loner in the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

James H. & Eni ly M. Scheuer
c/o Oppenheim, Appel,  Dixon & Co.
101 Park  Ave.
New York ,  NY 10f78

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wl th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before rne th is
lT th  day  o f  Janua ry ,  1986 .

to admin
tJ' Iax Law

s ter  oa t
pursuant t,o s e c t i o n  1 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion
o f

James H. & Emily M. Scheuer AI'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revlsion
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r 9 7 2 .

State of New York :
s s . :

County of Albany :

David Parchuck, belng duLy sworn, deposes and says that he ls an employee

of the State Tax Conrmi.ssion, that he ls over 18 years of age, and that on the

17th day of January, 1986, he served the r ,r i th in not ice of Decision by cert l fLed

nai l  upon Jack Wong, the representat ive of the pet i t loner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpald
r^rrapper addressed as follows:

Jack Wong
Oppenheim, Appel,  Dixon & Co.
101 Park Ave.
New York, NY 10178

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

post office under the exclusive care and custody of the United States Postal

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive

of  the pet i t ioner  here in and that  the address set  for th on said wraPper ls  the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me thLs
17 th  day  o f  Janua ry ,  1986 .

Author ized to
pursuant to Tax



S T A T E  O F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 17, L986

James H. & Enl ly M. Scheuer
c/o Oppenheim, Appel,  Dixon & Co.
101 Park  Ave.
New York ,  NY 10178

Dear  Mr .  &  Mrs .  Scheue r :

Please take not ice of  the Decis lon of  the State Tax Commlssion enclosed
herewl th.

You have now exhausted your r ight of  review at the adninistrat lve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to revlew an
adverse decision by the State Tax Conmlsslon may be inst l tuted only under
Art ic le 78 of the Clvi l  Pract ice Law and Rules, and must be conmenced ln the
Supreme Court of  the State of New York, Albany County, wlthin 4 nonths fron the
date  o f  th ls  no t ice .

Inqui r les concerning the computat ion of  tax due or  refund a l lowed ln accordance
rdi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unlt
Bui ldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours '

STATE TAX COMMISSION

cc:  Pet i t ioner fs  Representa t lve
Jack Wong
Oppenhe ln ,  Appe l ,  D lxon & Co.
101 Park  Ave.
New York ,  NY 10178
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JA},IES II. AND EMILY M. SCHEUER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AttIcLe 22
of the Tax Law for the Year L972.

DECISION

Peti t ioners, James H. and Eni ly M. Scheuer,  c/o Oppenhelm' Appel,  Dixon &

Co. ,  101 Park  Avenue,  New York ,  New York  10178,  f i led  a  pe t i t ion  fo r  redetermi -

nat ion of a def ic lency or for refund of personal income tax under Art i .c le 22 of

the Tax Law for th.e year L972 (File No. 24288).

A hearing was conmenced before Robert  A. Couze, Hearlng Off icerr at  the

off ices of the State Tax Commission, Two World Trade Center,  New Yorkr New

York ,  on  Apr i l  23 ,  L982 a t  2 :00  P.M.  and cont inued to  conc lus lon  be fore  Dor is  E .

Ste inhard t ,  Hear ing  Of f i cer ,  on  June 5 ,  1985 a t  9 :15  A.M. ,  w i th  a l l  b r le fs  to

be subnit ted by September 25, 1985. Pet l t ioners appeared by Oppenhein, Appel,

Dixon & Co. (Jack Wong, CPA). The Audit  Divls lon appeared by John P. Dugan,

Esq.  (Anne W.  Murphy ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether pet l t ioners properly considered the nodif icat lon to the i ten

of tax preference for capital  gains requlred by Tax Law sect lon 622(b) (4) to be

equivalent ln amount to the capltal  galn rnodif i .cat ion to federal  adJusted gross

lncome requ i red  by  sec t ioa  6 I2 (b)  (11) .

I I .  Whether pet i t ioners rdere ent i . t led to carry back to 1972 a net operat ing

l o s s  o f  $ 7 7 , 9 5 6 . 0 0  i n c u r r e d  l n  1 9 7 5 .
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FINDINGS OF FACT

1. For the t ,axable year 1972, pet i t ioners, James

f i led a jolnt  federal  income tax return and a jotnt New

resident return, report i .ng income ln the categori .es and

Wages:
U.S.  I louse o f  Representa t ives ,

net of expenses (H)
Renewal & Developnent Mgt.  Co. (H)
D is t r i c t  Furn i tu re  Corp .  (H)
Erni ly Mal ino Assoc. (W)

Iotal  Wages
Dlvidends net of excluslon
Interest income
Business Lncome (Schedule C)
C a p i t a l  g a i n s  l e s s  I . R . C .  s e c t l o n

1 2 0 2  d e d u c t i o n  o f  $ 5 6 0 , 4 1 5
Incone from rent,  partnerships and trusts
Other, incone

Iotal  adjusted gross lncome
Less i temized deduct ions

Less exempt ions
Taxable lncome ( loss)

The  l oss  i n  t he  amoun t  o f  $295  ,446 .00  repo r ted

as  fo l l ows :

as ttother incomett l i las calculated

$  20 ,000
75

170,349
4r5

$I.m,839

H. and Ernily !1. Scheuer'

York State lncome tax

amounts shown below.

$  23 ,509
I  I  , 343
3 ,000

1  3  ,505
5r ,357

2 t9 ,024
L4,329

(277  ,918 )

526,59r
(234,254)
(295,446)

39 ,623
39 ,623
-0-
4 ,500

(  4 ,500 )

Gilbert  & Gi lbert  -  consult ing fee (H)
Washington Post -  consult ing fee ( l l )
CP 5 Inc. -  Income recognized on

l iqu lda t lon  o f  asse ts  under  I .R .C.  sec t ion  333
Miscellaneous i.ncome

Balance

L e s s :  n e t

1967
1  9 6 8
1969
1970
L97 I
Total  NOL
NOL appl led to reduce

taxable income to zero
NOL to be appl ied against

sect ion 1202 deduct ion

Tota l  other  income ( loss)

operat i .ng loss carryforwards

$  128 ,303
87,839

188 ,870
200,609
78 ,338

$@B

(486,285)

r97 ,674

(486,285)

(295,446)
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Petit ioners also reported the fol lowing federal i tems of tax preference:

Accelerated depreciat lon
Cap i ta l  ga ins ,  sec t ion  1202 deduct ion

Less: NOL carryforward
Net  cap i ta l  ga ins ,  sec t ion  1202 deduct ion
Federal  i tems of tax preference

Accelerated depreciat lon
Cap i ta l  ga ins ,  sec t ion  1202 deduct lon
Less: NOL carryforward

NOL carrybaek, 1973
Net  sec t ion  l2O2 cap i ta l  ga ins

Revised total  tax Dreference incone

Tax computed due

Accelerated depreciat lon
Capital  gai-ns, sect ion 1202 deduct ion
Less: NOL carryforward

NOL carryback, L973
NOL carryback, L975
Net  sec t ion  l2O2 cap i ta l  ga ins

Revised total  tax preference income

Revised tax due

560 ,415
(L97 ,674 )

$  3 ,084

362 ,7  4 r
$36tEE

2. On Noveuber 12, 1975, pet l t loners f i led a refund clain with the

Internal Revenue Service, seekl"ng to carry back to the year 1972 a net operat ing

loss  o f  $189,609.00  incur red  In  1973.  The loss  was app l ied  aga insc  the  tax

preference income of I972, as shown below, result ing in a decrease of pet i . t ionersr

f e d e r a l  t a x  f r o m  $ 3 3 , 5 5 8 . 0 0  t o  $ 1 4 , 6 2 2 . 0 0 .

$  3 ,084

3. On December 20, 1976, pet i t ioners f i led with the Service a refund

claim, seeking to carry back to the 1972 year a net operat ing loss ot $77,956.00

incurred in 1975. This loss was appl ied against t t re 1972 tax preference

income,  reduc ing  pe t i t ioners '  rev ised federa l  tax  o f  $141622.00  to  $6r836.00 .

$  3 ,094

$560  ,4  1  5
( r97 ,674 )
(  189 ,609 )

$560 ,415
(L97 ,674 )
(  189 ,609 )
(  77 ,956 )

t73,L32
w
$  L 4 , 6 2 2

95  , L7  6
98,260

$  6 ,836

4.  On Apr l I  26 ,  L977,  the  Serv ice  conc luded i t s  examinat j -on  o f  pe t l t loners '

1972 return and accepted the return, including the net operat ing loss carry-

forwards and carrybacks, as f i led. Pet l t lonersr revlsed federal  tax l labi l i ty,

as ref lected in the Servicets report ,  ls surnmarized below.
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Original  tax computed per 1972 return
Less: 1973 NOL carryback refund

1975 NOL carryback refund
( 2 6  , 7  5 7 )

Rev lsed l iab i l i t y  $  6 ,801

The federal  adjustments were based on proposed regulat ion sect l .on I .57-4,

5. 0n their  1972 New York State resident return, pet i t ioners reported

ad jus ted  gross  income o f  $39,623.00  and i tems o f  tax  p re fe rence o f  $365,825.00 ,

which they modified as shown ln the following computations:

1 8 , 9 6 1
7  , 7 9 6

$33 ,558

$  39 ,623

112 ,083
(4 ,983 )

$L46 ,722
(16 ,783 )
(  3 ,900 )

$  I  26  ,039

$  1 7 , 2 1 6

$ 365 ,  825

(  I  12 ,083 )
(  5 ,000 )
(  L7,216)
$23t ,526

$  13 ,892

(a) Personal incone tax

Federal  adjusted gross income
Add:  cap i ta l  ga ln  nod i f l ca t lon ,  sec t jon  6 I2 (b)  (11)

207"  x  $560,412
Less :  in te res t  lncome on U.S.  ob l iga t lons
Tota l  N .Y.  Lncome
Less: i temized deduct lons

exemptions
N.Y. taxable i .ncome

Personal income tax

(b) Minlurun l.ncome tax

Federal  l tems of tax preference
Less :  cap i . ta l  ga in  nod i f i ca t ionr  sec t ion  622(b) (4 )

207" x $560,4L2
specif lc deductton
personal income tax

Minimum taxable lncome

Minimum tax

(c) Total  rax l iabi l i ry

Personal income tax
Minimum tax
Surcharge
Tota I

6. On or about

Division a clai-m for

the carryback of the

$  1 7 , 2 1 6
13,892

7 7 8
F3i;ffi

November 12, I975, pet i t ioners subnlt ted to the Audlt

re fund o f  $13,426.00  fo r  the  taxab le  year  L972,  based

1973 ne t  opera t lng  loss  o f  $189,609.00 .  Accord ing  to
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pet i t ionersr  ca lculat ion,  the carryback reduced thel r  min imum taxable income to

$43,748  .  oo .

Accelerated depreciat ion
Cap i ta l  ga ins ,  I .R .C.  sec t ion  1202 deduct lon
Less: NOL carryforwards

NOL carryback, L973

Less :  cap i ta l  ga in  nod i f i ca t l .on ,  sec t ion  622(b) (4 )
speclf ic deduct ion
personal income tax (also reduced)

Mlnimum taxable income

Ml.nimum tax

Capital  gains deduct ion
Less :  NOL car ry fo rwards ,  I97O and 1971

NOL carryback, 1973
Capital galns deducti-on remalning
Less :  cap i ta l  ga in  nod i f l ca t ion
Capltal  gains deduct ion
Accelerated depreciat ion
It,ems of tax preference

$  3 ,084
560 ,415

( r97 ,674 )
(  189  ,609 )
$ t76 ,2 t6
(112 ,083 )
(  5 ,000 )

$  2 ,625

7. By not ice dated December 20, 1976, the Audit  Divls ion advised pet l t ioners

that their  refund claiu of $13,426.00 was part ial ly disal lowed in the amount of

$5 ,769.00 .  The D iv is lon  ca lcu la ted  the  mod i f l ca t ion  to  the  i tem o f  tax  p re fe rence

for capi. tal  gains by applying 2O percent to the capltal  gains deduct ion as

reduced by the net operat, ing loss carryforwards and carryback.

$560 ,4  15
( t 97 ,674 )
(  189 ,609 )
$L73 , r32
( 34,626)
$  138  ,506

3  ,084
$  14  1  ,590

Peti t ioners, on the other hand, had appl led the 20 percent uodif icat ion to the

ful l  deduct ion.

8 .  On or  about  October  15 ,  1976,  pe t i t ioners  subml t ted  a  re fund c la im,

together with an amended personal income tax return, request ing a refund in the

amount of $241745.00, premised on the carryback to L972 of a net operat ing loss

incurred ln 1975. Thelr  revised computat ions of their  I972 personal lncome tax

and minlmum income tax l iabl l i tv are set forth below.



-6 -

(a) Miniurum i-ncome tax

Accelerated depreciat lon
C a p i t a l  g a i n s ,  I . R . C .  s e c t i o n  1 2 0 2  d e d u c t i o n
Less: NOL carryforward

NOL carryback, 1973
NOL carryback, L975

Capital  gains deduct lon remaining
Items of tax preference
Less: capital  gains modif icat lon

2 0 7  x  $ 9 5 , 1 7 6
Tot,al  l tems of tax preference

Minimum tax, af ter specif ic deduct lon and
personal lncome tax

(b) Personal income tax

Federal  adjust,ed gross income
Add: capital  gains modlf icat l -on

2 0 2  x  $ 9 5 , 1 7 6
Less :  in te res t  income on U.S.  ob l iga t l -ons
Tota l  N .Y.  income

Personal lncome tax, af ter i temized deduct ions
and exemptions

(c )  To ta l  tax  l iab i l i t y

Personal income tax
Minlmuu tax
Surcharge
Tax due
Tax withheld
Net tax due
Less: tax or iginal ly computed
Tax overpayment

5 6 0 , 4 i 5
( L 9 7 , 6 7 4 )
(  1 8 9 , 6 0 9 )
(  7 7  , 9 5 6 )

$  3 ,084

9 5 , 1 7 6
$ 9 8 , 2 6 0

$  4 ,274

$39 ,623

I  9  ,035
(4 ,984 )

$53 ,674

$  2 , 9 9 7

$  2 ,997
4 ,274

L82
$ 7 ,453

(3 t21
$  7 , 1 4 1
( 3 1  , 8 8 6 )
$24  ,7  45x

t r  The $24,745.00 overpayment was computed, not giv ing effect to
the  amount  o f  $7 ,657.00  prev ious ly  re funded.

The Audlt  Divis i .on has no record of having received pet l t lonerst October 15,

L976 xefund claim.

CONCLUSIONS OF LAW

A. That

in accordance

sec t ion ,  as  in

the minimum taxable income of resident lndlviduals is calculated

wl th Tax Law sect ion 622.  Subsect lon (b)  t  paragtaph (4)  of  such

ef fect  dur ing the year  under considerat ion,  prov ided as fo l lows:
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"The federal  l , tem of tax preference for capital  gains shal l -  be
computed by subtract ing from such tax preference l tem one-f i f th of
the net long-term capital  gain deduct ion."

The federal  i teur of tax preference for capital  gains must be reduced by aval lable

net operat.ing loss carrybacks and carryforwards before computation of the

nodif icat ion reguired by sect lon 622(b) (4) .  This treatment is ln consonance

wlth the computat lon of the addit ion modif icat ion to federal  adjusted gross

income requi.red by sect ion 6I2(b) (11) in arr iv lng at New York adjusted gross

l-ncome: the net capital  galn deduct ion of Internal Revenue Code sect ion 1202

ls sinl1ar1y reduced by loss carrybacks and carryforwards. Indeed, pet i t ioners

effect ively conceded these pr inclples by their  assert ion that their  1972 tax

l iabi l i . ty is properly ref lected in the refund clain dated October 15, I976

(F lnd ing  o f  Fac t  "8" ) .

B. That pet i t ioners are ent i t led to a refund or credit  in the amount of

$24,745.00, less any amount previously credited or refunded to theu. They

subnit ted their  c lalm to the Audit  Divis lon ln a t imely fashion and sat isfactor i ly

proved the 1975 net operat ing loss by, inter a1ia, documentary evidence of

al lowance of the same loss by the Internal Revenue Servlce.

C. That the pet i t ion of James H. and Euri ly M. Scheuer is granted to the

extent indicated ln Concluslon of Law "B",  and the Audlt  Divis ion ls directed

to process their  c lain for credit  or refund in accordance therewl. th.

STATE TAX COMMISSIONDATED: Albany, New York

JAN 1 ? 1986

COMMISSIO


