
STATE OF

STATE TAx

NEW YORK

COMMISSION

In the Matter of the Pet l t loo
o f

John San Pletro

for Redeternlnatlon of a Deficiency or Revl"sLon
of a Determlnatlon or Refund of Personal Income
under Artlcle G) 22 of the Tax Law
f o r  t h e  Y e a r s  L 9 7 9 ,  1 9 8 0  &  1 9 8 1 .

AFFIDAVIT OF MAILING

Tax

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, betng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Connisgion, that he/she ts over 18 yearrt
of age, and that on the 23rd day of Deceuber, L986, he/she served the withtn
nottce of Declslon by cert l f ied maLl upon John San Ptetro the pet l t toner ln the
wlthln proceeding, by enclostng a true copy thereof Ln a securely sealed
postpald nrapper addressed as fol lows:

John San Pletro
191 Fros t  S t ree t
Brooklyn, New York LL2LL

and by deposttlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States PostaL
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on saLd wrapper ls the lasg known address
of the pet l t loner.

Sworn to before me thLs
23rd day of December, 1986.

to admlnlster oaths
pursuant to Tax Law sectLon L74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the PeCLtion
o f

Kenneth Wlse

for RedetermLnatl"on of a Deflcl"ency or RevisLon
of a Determlnation or Refund of Personal Income
under Arctcle(s) 22 oE the Tax Law
f o r  t h e  Y e a r s  L 9 7 9 ,  1 9 8 0  &  1 9 8 1 .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she 1s an employee of the State Tax Conmtsslon, that he/she ls over 18 years
of age, and thac on the 23rd day of December, 1986, he/she served the wlthln
notLce of Dectsl.on by certtfled mall upon Kenneth Wtse the petttloner ln the
wtthln proceeding, by encloslng a true copy chereof ln a securely sealed
postpatd wrapper addressed as fol lows:

Kenneth Wtse
314 Sharon Avenue
Staten Island, New York 10301

and by deposltlng saue enclosed tn a postpald properly addreesed wrapper tn a
post office under the exclusive care and custody of the Unlted States Postal-
Servtce wtthin the State of New York.

That deponent further says that the satd addressee ts the petltloaer
hereln and that the address set forth on sal.d wrapper ls the last known address
of the pet l t toner.

Sworn to before ne thls
23rd day of Decemberr 1986.

Tax

pursuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSI,ON

In the Matter of the Pet l t lon
o f

John San Pletro

for RedetermLnation of a Defictency or Revislon
of a DeternlnatLon or Refund of Personal Income
under Art tc le(s) 22 of the Tax Law
for  the  Years  L979,  1980 & 1981.

AFFIDAVIT OF MAILING

Tax

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snaye belng duly sworn, deposes and says that
he/she Ls an enployee of the State Tax CornnLssion, that he/she ts over 18 years
of age, and that on the 23rd day of Deceuber,  1986, he served the wlthln not lce
of DecLsion by cert i f led nai l  upon Charles Jacobson, the representat lve of the
petitLoner tn the withtn proceedlng, by encloslng a true copy thereof in a
securely sealed postpald rrrapper addressed as follows:

Charles Jacobson
Dorfman, Jacobson & Nlgro
7600 Jerlcho Turnplke
Woodbury '  NY 11797

and by deposttlng same enclosed Ln a postpald properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unlted States Postal
Servtce wlthtn the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petlttoner heretn and that the address set forth on sald rrrapper ls the
last known address of the representatlve of the petltloner.

sworn to before me thls
23td, day of December, 1986.

Authorized to nlnlster oaths
Law sect lon 174pursuant, to Tax



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the PetltLon
o f

Kenneth WLse AFFIDAVIT OF MAILING

for Redecermlnatton of a Deflciency or Revlslon :
of a Deternlnatlon or Refund of Personal Income Tax
under Art lc le(s) 22 of the Tax Law :
fo r  the  Years  L979,  1980 & 1981.

State of New York :
g s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belog duly sworn, deposes and says that
he/she is an enployee of the State Tax Commtsslon, that he/she ls over 18 years
of age, and that on the 23td day of December, 1986, he served the withln notlce
of Declslon by cert l f led nat l  upon Charles Jacobson, the representat lve of the
petttioner tn the wlthln proceedtng, by enclosing a true copy thereof in a
securely sealed postpald wrapper addreesed as fol lows:

Charles Jacobson
Dorfmao, Jacobson & Nlgro
7600 Jerlcho Turnpike
l loodbury, NY 11797

and by deposlting sarne enclosed Ln a postpald properLy addressed wrapper tn a
post off ice under the exclustve care and custody of the United Scates Postal
Servl .ce wlthin the State of New York.

That deponent further says that the sald addres see ls the representaclve
of the petittoner hereln and that the address set forth on said ltrapper ls the
last known address of the representatlve of the petl"tioner.

Sworn to before ne thLs
23rd day of Decemberr 1986.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

December  23 ,  1986

John San Pietro
191 Fros t  S t ree t
Brook lyn ,  New York  11211

Dear Mr. Pletro:

Please take notice of the DeclsLon of the State Tax Cornmisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnl"strattve level.
Pursuant to section(s) 690 of the Tax Law, a proceedlng ln court to revlew an
adverse decLsLon by the State Tax Co 'nlsslon rnay be lnstttuted only under
Arttcle 78 of the Clvll Practtce Law and Rulesr and must be commenced Ln che
Supreme Court of the State of New York, Albany Countyl nlthln 4 nonths fron the
dace of thls not lce.

InquLrl"es concerning the computation of tax due or refund allowed l.n accordaoce
wlth thls decLsl-on nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Evaluatlon Bureau
Assessment Revlevr Unit
Bul ldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureauf s Representatlve

PecLttoner '  s Representat lve :
Charles Jacobson
Dorfman, Jacobson & Nlgro
7600 Jerlcho Turnplke
tr ' Ioodbury, NY 11797

c c :



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December  23 ,  1986

Kenneth Wise
314 Sharon Avenue
Staten Island, New York 10301

Dear Mr. Wise:

Please take not ice of the Declslon of the State Tax ComnlssLon enclosed
herewlEh.

You have now exhausced your rlght of revlew at the adninLstratLve level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceedtng ln court to review an
adverse declsion by the State Tax Conmlsston may be tnetltuted only under
Artlcle 78 of the Ctvll Practice Law and Rules, and must be commenced ln the
Supreoe Court of the State of New York, Albany County, wlthtn 4 nonths fron the
date of this notLce.

Inqutrtes concernlng the conputatLon of tax due or refund allowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatton and FLnance
Audit Evaluation Bureau
Assessment Revtew Untt
Bul lding #9, State Campus
Albany, New York L2227
Phone / l  (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxtng Bureaurs Representattve

Petl"tloner t s Representattve :
Charles Jacobson
Dorfman, Jacobson & NLgro
7600 Jerlcho Turnptke
hloodbury, NY 11797



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

KENNETH WISE

for Redeterminat lon of a Def lc iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1979, 1980 and
1 9 8 1 .

DECISION

In the Matter of the Pet i tLon

o f

JOHN SAN PIETRO

for Redeterminat l-on of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years L979, 1980 and
1 9 8 1 .

Petitioners, Kenneth tr'l ise, 3I4 Sharon Avenue, Staten Island, New York

10301, and John San Pietro, 191 Frost Street,  Brooklyn, New York lL2lL'  f l led

petLt ions for redeterminatLon of def lc iencies or for refunds of personal Lncome

tax under ArtLcl-e 22 of the Tax Law for the years 1979,1980 and 1981 (f t te

Nos. 49953 and 49952).

A consol idated hearing was held before Al len Capl-owaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two h/or ld Trade Center,  New York'

New York, on May 13, 1986 at 10:45 A.M. Pet i t ioners appeared by Charles

Jacobson, Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. ( I lerbert

Kamrass ,  Esq. ,  o f  counse l ) .
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ISSUES

I. Whether pet i t ioner Kenneth WLse is subject to ai  penalty pursuant to

sect ion 6S5 (C) of the Tax Law as a person who wi l l fu l ly fai led to col lect,

truthfully account for and pay over the New York State urithholdlng taxes due

from Video Software & Product lon Center,  Inc. for the y€:ars 1979, 1980 and

1 9 8 1  .

II. Whether petit,ioner John San Pletro is subject to a penalty Pursuant t,o

sect lon 085(g) of the Tax Law as a person who wi l l fu lJ-y fai led to col lect,

truthfully account for and pay over the New York State urithholdlng taxes due

frorn Video Software & Product ion Center,  Inc. for the yerars 1979' 1980 and

1 9 8 1 .

FINDINGS OF FACT

t. Video Software & Product ion Center,  Inc. (herei .nafter t tVSPt') ,  380

Walnut Street,  Yonkers, New York 10701, fai led to pay over the New York State

personal- income taxes withheld fron the hrages of lts emp,loyees for the fo1-lowlng

per iods :

withholding Tax Period

September 1, 1979 through December 31, L979
June 1, 1980 through Decenber 31, 1980
January 1, 1981 through Deceurber 31, 1981

Total

Amount

$  7  , 273 .75
9 , r79 .25

2. On October 24, 1983, the Audlt  Divis ion lssued a Statement of Def ic lency

in conjunct ion with a Not ice of Def lc iency against pet i t ioner Kenneth Wlse

wherein a penalty was asserted pursuant to sect ion 685(gl)  of  the Tax Law for an

amount equal to the New York State wlthhol-ding taxes due from VSP for the

aforestated perlods. Such penalty was asserted on the g;rounds that Kenneth

Wlse was a person required to coL1ect,  t ruthful ly account for and pay over said
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taxes, and that he wi l I ful ly fal led to do so. A sini lar set of  documents was

issued on the sarne date against pet i t ioner John San Pietro. The def lc lency

asserted thereln and the Audit  Dlvis ionrs grounds for a$sert ing such def ic lency

were ident icaL to those wLth respect to pet i t loner Kenneth Wise.

3. Both pet l t ioners were off icers and sharehol-ders, of  VSP. Kenneth tr I lse

held the off ice of president and John San Pietro held the off ice of secretary.

Each pet i t ioner was a dLrector and each held approxLmately 257" of the stock ln

V S P .

4. As president,  Kenneth Wise was solely responsib' le for the fLnancial

affairs of VSP. He was an authorLzed signatory on the bank accounts of VSP and

he signed corporate and other tax returns. Pet i t ioner John San Pletro was also

an authorized signatory

5. In early 1980, VSP was experiencing f inancial  dt f f icul t ies. In order

to remedy the si tuat ion VSP retained the servlces of a f inancial  consultant.

6.  On Aprl l  18, 1980, VSP entered Lnto an agreemen.t  with one Edward J.

Kreuter ("EJK").  Said agreement provided ln pert inent p,art  as fol lows:

"That for One Dol lar ($1.00) and other good an.d valuable consl-der-
at ion, VSP agrees to engage EJK as i ts Financial  Consultant for a
perlod of three years. However, the amount of tlne and the place of
such consult ing work shal l  be at the sole discret io,n of EJK.

VSP agrees to pay EJK,
Do l la rs  ($700.00)  per  week
weekly.  Such fee, however,

t t r t *

or his assLgn, a fee of Seven Ilundred
for 156 consecut ive week;s, to be pald
wi l l  be exclusive of tax shelters.

* * *

EJK further represents to VSP that he has other buslness lnterests
and VSP hereby agrees to permlt EJK to both make an.d recelve telephone
calls, as well as permit individuals to contact and vlslt hln while
on the premlses of VSP, which would be for business Purposes other
than conducted for VSP.
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* * *

VSP hereby gives to EJK, or his asslgn, an opt lon to purchase
for One Dol lar ($1.00),  Twenty-Five Percent (257") of  the corporate
stock of VIDEO SOFTWARE PRODUCTION CENTER, INC., VI.DEO INNOVATIONS'
INC. and a corporat ion to be named, that wi l l  hold good t i t l -e to the
property at 380 Walnut Street,  Yonkers, New York.

* * *

The stock whlch EJK has an optlon to purchase w111 be endorsed
in blank and escrowed to Rueben [slc]  Blum, Esq. r  aLt 292 Madlson
Avenue, New York, N.Y.,  unt i l  such t ime as EJK execrutes his opt lon.

The foregoing constltutes the only understandi.ng and agreement
between the part ies hereto and cannot be changed or nodif ied oral- ly.r '

7.  The aforestated agreement nas executed by Edward J. Kreuter;  VSP by

Kenneth Ll ise, President;  Vldeo Innovat ions, Inc. by Kenrreth Wise, Presldent;

and by the other shareholders of VSP indivtdually.

8. At the t i rne of Mr. Kreuterfs assoclat lon with \rSP he assumed ful l

control  of  VSPfs fLnancial  and business affairs,  includJ-ng the payment of

taxes .

9. Pet i t ioners contended that Mr. Kreuter took control  of  VSP prior to

execution of the aforestated agreement. llowever, no doeurnentatlon was submitted

to support  such content ion.

10. Pet l t loners test l f ied that dur ing the periods ert  issue Mr. Kreuter

advised them that the withholdlng taxes at lssue were bering paid.

11. On July 22, 1980, each pet i t ioner executed a docunent whereln he

resigned as an off icer and director of VSP. Said resignat ions were effect ive

"on the date that I  cease to be a stockholder of the Corporat lon pursuant to a

Loan Agreement of even date herewith".

12. Pet i t ioners cont inued perforrnl-ng services for \ ISP unt i l  December 31,

1 9 B 1 .
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CONCLUSIONS OF LAT{

A. That sect lon 685(g) of the Tax Law provides thert :

"Any person required to col lectr  t ruthful ly account for,  and pay

over the tax lmposed by thls art ic le who w111fu11-y fal ls to col lect
such tax or truthfully account for and pay over such tax or willfully
attempts in any manner to evade or defeat the tax or the payuent
thereof, shall, in addltlon to other penalties provided by law' be
liabl-e to a penalty equal to the total amount of ttre tax evaded, or
not col lected, or not accounted for and paid over. t '

B. That sect ion 685(n) of the Tax Law provides thert ,  for purposes of

subdlvls ion (g)r the term t tperson":

t ' [ I ]ncludes an individual,  corporat ion or partnership or an
officer or employee of any corporatlon (lncluding er dissolved corpora-
t lon),  or a member or enployee of any partnershLp, who as such
off icer,  employee, or member is under a duty to per: form the act in
respect of which the vlolat lon occurs."

C. That pet l - t ioner Kenneth Wise was a person responslble for the col lect ion

and paynent of withholding taxes of VSP for the periods Septenber 1, 1979

through December 31, 1979 and June 1, 1980 through July 21, 1980. Accordlngly,

the penalty asserted agalnst him for sald perlods is sus;tained.

D. That pet l t loner Kenneth Wise was not a person r:esponslble for the

collection and paynent of withholding taxes of VSP for the periods JuLy 22,

1980 through December 31, 1980 and January 1, 1981 throrrgh December 31, 1981.

Accordingly,  the penalty asserted against hirn for said periods ls cancel led.

E. That the pet i t ion of Kenneth Wise is granted to the extent provided ln

Concluslon of Law , .SI3, and except as so granted, said petltlon is in all

o ther  respec ts  den ied .

F. That the Audit  Divis ion ls hereby directed to rnodLfy the Not ice

Defic iency l -ssued agalnst pet i t ioner Kenneth Wise on Ocl lober 24, 1983 so

be conslstent with the declsion rendered herein.

o f

as to
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G. That pet i t ioner John San Pietro was not a perscrn responsible for the

col-lection and payment of withholding taxes of VSP for a:ny of the periods at

issue hereln. Accordingly,  the penalty asserted against hin pursuant to

sect lon 685(g) of the Tax Law Ls cancel led.

H. That the pet i t lon of John San Pletro ls granted. and the Not lce of

Def ic iency lssued agalnst hlm on October 24, 1983 1s cancel led.

DATED: Albany, New York STATE TAX COMMISSION

DEC 2 31980
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R , K  L 2 2 2 7

December  23 ,  1986

John San Pl.et,ro
191 Fros t  S t ree t
Brooklyn, New York ILZIL

Dear Mr. Pietro:

Please take nottce of the Dectslon of the State Tax Co'nlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adntnlstrattve level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceedlng ln court to review an
adverse declsion by the State Tax Co nlssion nay be lnstttuted only uoder
Arttcle 78 of the CLvll PractLce Law and Rules, and must be commenced ln the
Suprene Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of this not lce.

InquLrles concerning the conputatLon of tax due or refund allowed ln accordance
with thls declston nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Evaluation Bureau
Assessment Revlew Untt
Bul ldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat ive

Petl" t ioner '  s Representattve :
Charles Jacobson
Dorfman, Jacobson & Nlgro
7600 Jertcho Turnpike
Woodbury, NY 11797



STATE OF NEW YORK

STATE TA)( CO}S{ISSION

In  the Mat ter  of  the Pet i t ion

o f

KENNETH WISE

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under LrticLe 22
of  the Tax Law for  the Years 1979,  1980 and
i 9 8 1 .

DECISION

In  the Mat ter  of  the Pet i t ion

o f

JOHN SAN PIETRO

for Redetermlnation of a Deficlency or for
Refund of Personal Income Tax under AtticLe 22
of the Tax Law for the Years L979, 1980 and
1 9 8 1  .

Pet i t loners, Kenneth Wise, 3L4 Sharon Avenue, Staten Island, New York

10301,  and John San P ie t ro ,  I91  Fros t  S t ree t ,  Brook lyn ,  New York  1L2LL,  f l led

pet, i t lons for redeterminat ion of def lc iencies or for refunds of personal lncome

tax under Art ic le 22 of the Tax Law for the years L979, 1980 and 1981 (Fi Ie

Nos. 49953 and 49952).

A consol idated hearlng was held before Al len Caplowalth, Hearing Off icer,

at the off ices of the State Tax Cornmisslon, Two World Trade Center,  Nelr  York'

New York ,  on  May 13 ,  1986 a t  10 :45  A.M.  Pet l t iohers  appeared by  Char les

Jacobson, Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (Herbert

Kaurass ,  Esq. ,  o f  counse l ) .
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ISSUES

I. Whether pet i t ioner Kenneth Wise is subject co a penalty pursuant to

secclon 685 (g) of che Tax Law as a person who wl l l fu l ly fai led to col lect,

t ruthful ly account for and pay over the New York State wlthholdlng taxes due

frorn Vldeo Software & Product ion Center,  Inc. for the years L979, 1980 and

1 9 8 1 .

I i .  Wtrether petJ. t ioner John San Pietro ls subject to a penalty pursuant to

sect ion 685(g) of the Tax Law as a person who wi l l fu l ly fal led to col lect,

t ruthful ly account for and pay over the New York State withholdlng taxes due

fron Video Software & Product ion Center,  Inc. for the years L979, 1980 and

1 9 8 1  .

FINDINGS OF FACT

l .  v ideo Sof tware  & Produc t ion  Center ,  Inc .  (here ina f te r  "VsP") ,  380

Walnut St,reet,  Yonkers, New York 10701, fai led to pay over the New York State

personal income taxes wlthheld from the wages of i ts employees for the fol lowlng

per iods :

hr i thholdlng Tax Period

September  1 ,  1979 th rough December  31 ,  1979
June l ,  1980 through December 31, 1980
January  1 ,  1981 th rough Deceober  31 ,  1981

Total

Amount

$  7 ,273 .75
9 ,L79 .25

10 ,918 .90
$27 ,37 r . 90-

2. 0n October 24, 1983, the Audit  Divis lon issued a Statement of Def ic iency

in conjunct ion wj. th a Not ice of Def ic iency against pet i t ioner Kenneth Wise

wherein a penalty was asserted pursuant to sect ion 095(g) of the Tax Law for an

amount equal to the New York State wlthholding taxes due from VSP for che

aforestated periods. Such penalty was asserted on the grounds that Kenneth

Wise was a person required to col lect,  t ruthful ly account for and pay over said
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taxes, and that he wi l l fu l ly fai led to do so. A sirni lar set of  documents was

issued on the same d.ate against pet, i t ioner John San Pietro. The def ic iency

asserted therein and the Audit  Dlvis ionts grounds for assert ing such defLciency

were identical to those with respect to petitioner Kenneth Wise.

3. Both pet l t ioners were off tcers and shareholders of VSP. Kenneth Wlse

held che off ice of president and John San Pietro held the off ice of secretary.

Each petitioner was a dlrector and each held approximately 257" of the stock in

V S P .

4. As president,  Kenneth Wlse vas solely responsible for the f lnanclal

affairs of VSP. Ile was an authorlzed slgnatory on the bank accounts of VSP and

he signed corporate and other tax ret,urns. PetLtioner John San Pietro was also

an authorized signatory.

5. In early 1980, VSP was experiencing f inancial  dl f f icul t ies. In order

to remedy the sltuation VSP retalned the servlces of a financial consultant.

6. 0n Aprll 18, 1980, VSP ent,ered into an agreement wlth one Edward J.

Kreuter ("EJK"). Said agreement, provlded ln pertlnent patt as follows:

"That for One Dol lar ($1.00) and other good and valuable conslder-
at ion, VSP agrees to engage EJK as i ts Flnancial  Consultant for a
perlod of three years. Ilowever, the amount of tlme and the place of
such consult ing work shal l  be at the sole discret lon of EJK.

* * *

VSP agrees to pay EJK, or hls assign, a fee of Seven t iundred
Dol lars ($700.00) per week for 156 consecut ive weeks, to be paid
weekly.  Such fee, however,  wi l l  be exclusive of tax shelters.

* * *

EJK further represents to VSP chat he has orher business inEerests
and VSP hereby agrees to permit EJK to both rnake and receive telephone
cal lsr as wel l  as permit .  individuals to contact and vlsl t  hin whl le
on the premises of VSP, which would be for business purposes other
than conducted for VSP.
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* * *

VSP hereby gives to EJK, or his assign, an opt ion to purchase
for One Dol lar ($1.00),  T\rrenty-Five Percent (257) of the corporat,e
stock of VIDEO SOFTI^IARE PRODUCTION CENTER, INC., VIDE0 INNOVATI0NS,
INC. and a corporat ion to be named, that w111 hold good t i t le to the
property at 380 Walnut Street,  Yonkers, New York.

* r t *

The stock whlch EJK has an opt lon to purchase wi l l  be endorsed
in blank and escrowed to Rueben [sic]  Blum, Esq.,  at .  292 Madison
Avenue, New York, N.Y.,  unt i l  such t lme as EJK executes his opt lon.

The foregoing const i tutes the only understanding and agreement
between the part ies hereto and cannot be changed or nodif ied oral ly."

7. The aforestated agreement was executed by Edward J. Kreuter;  VSP by

Kenneth Wlse, Presi .dent;  Vldeo Innovat l .ons, Inc. by Kenneth Wlse, President;

and by che other shareholders of VSP indivldual ly.

8. At the t ine of Mr. Kreuter 's assoclat ion with VSP he assuned fuI1

control  of  VSP's f inancial  and business affairs,  including the payment of

taxes .

9. Pet i t ioners contended that Mr. Kreuter took control  of  VSP Prlor to

execut ion of the aforestated agreement.  However,  no documentat ion was submltted

to support  such content ion.

i0.  Pet l t ioners test i f ied that dur ing the periods at issue l '1,r .  Kreuter

advised them that the withholding taxes at issue were belng paid.

l l .  On July 22, 1980, each pet i t loner executed a document whereln he

reslgned as an off icer and director of VSP. Said resignat lons were effect ive

"on the date that I  cease to be a stockholder of the Corporat ion pursuant to a

Loan Agreement of even date herewith".

12 .  Pet i t ioners  cont inued per fo rming  serv ices  fo r  VSP unt i l  December  31 ,

1 9 8 1 .
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CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that, :

"Any person required to col lect,  t ruthful- ly account for,  and pay
over the tax Lmposed by this art lc le who wi l l fu l ly fal ls to col lect
such tax or truthful ly account for and pay over such tax or wi l l fu l ly
at,tempt.s in any manner to evade or defeat the tax or the PaJment
thereof,  shal l ,  ln addit lon to ot,her penalt les provlded by law' be
l iable t ,o a penalty equal to the total  amount of the tax evaded, or
no t  co l lec ted ,  o r  no t  accounted  fo r  and pa id  over . "

B. That sect ion 685(n) of the Tax Law provides that,  for purposes of

subdlvis ion (g) ,  the lerm "person":

" I I ]ncludes an lndlvldual,  corporat lon or partnership or an
off icer or employee of any corporat ion ( lncluding a dissolved corpora-
t ion) '  or a member or employee of any partnership, who as such
off icer,  employee, or member is under a duty to perform the act in
respecc of which the violat lon occurs."

C. That pet i t ioner Kenneth Wise was a person responsible for the col lect lon

and payment of withholding taxes of VSP for the periods Septeurber 1, L979

through December 31, 1979 and June l ,  1980 through July 21, 1980. Accordingly,

the penalty asserted agalnst hirn for sald periods ls sustained.

D. That pet i t loner Kenneth Wise was not a person responslble for the

col lect lon and payuent of withholdlng taxes of VSP for the periods juLy 22'

1 9 8 0  t h r o u g h  D e c e m b e r  3 1 ,  1 9 8 0  a n d  J a n u a r !  L , 1 9 8 1  t h r o u g h  D e c e m b e r  3 1 '  1 9 8 1 .

Accordingly,  the penalty asserted against hin for said periods is cancel led.

E. That the petition of Kenneth Wlse ls granted to the extent provided in

Conclusion of Law and except as so granted, sald Pet i t lon is ln al l

o ther  respec ts  den ied .

F. That the Audit  Dlvis ion is hereby directed to modify t ,he Not ice of

Def ic iency  issued aga ins t  pe t i t ioner  Kenneth  Wlse  on  October  24 ,  1983 so  as  to

be consistent \di th the declsion rendered herein.
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G. That pet i t ioner John San Pietro was not a person responsible for the

col lect ion and payment of withholding taxes of VSP for any of the periods at

issue herein. Accordingly,  the penalty asserted against hin pursuant to

sec t ion  085(g)  o f  the  Tax  Law is  cance l led .

H. That the petition of John San Pletro is granted and the Notice of

Def ic iency lssued against him on October 24, 1983 ls cancel led.

DATED: Albany, New York STAfE TAX COMMISSION

DEC T 3 19B6
PRESIDENT




