
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Lewis & L i l iane Sal t ie l

for  Redeterminat ion of  Def ic iencies or  for
Refunds of New York State Personal Income Tax
under Article 22 of Ehe Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Tl t le  T of  the Adminis t rat ive Code of  the Ci ty
of  New York for  the Years 1978 and 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an eroployee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 29th day of May, L987, he/she served the within not ice
of decision by cert i f ied rnai l  upon Lewis & Li l iane Salt le l-  the pet i t loner in
the within proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid l rrapper addressed as fol lows:

Lewls & Li l iane Salt ie l
138 Nippon Avenue
Sta ten  Is land,  NY 10312

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
29th d,ay of May, 1987.

says that the said addressee is the pet i t ioner
set forth on said wrapper is the last known address

s ter  oa t
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Lewis & Li l iane Salt ie l

for Redeterminat ion of Def ic iencies or for
Refunds of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
of New York for the Years 1978 and 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 29th day of May, L987, he served the withln not ice of
decision by cert i f ied nai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid hrrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wLth in the State of  New York.

That  deponent  fur ther  says that  t ,he said addressee is  the rePresentat ive
of  the pet i t ioner  heretn and that  the address set  for th on sald wraPper is  the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
29th day of l"lay, L987 .

Pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

lIay 29, L987

Lewis & Llllane Saltlel
13B Nippon Avenue
Sta ten  Is land,  NY 10312

Dear  Mr .  &  Mrs .  Sa l t le l :

Please take not lce of the declslon of the State Tax Co nisslon enclosed
herewlth.

You have now exhausted your right of review at the adninlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceedlng in court  to
review an adverse decision by the State Tax Comrnlssion rnay be instltuted only
under Artlcle 78 of the Clvll Practtce Law and Rulesr 8od must be conrmenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron
the date of thls not lce.

Inqulries concerning the computation of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatton Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat ive

Petitioner I s Representatlve :
LouLs F. Brush
101 Front Street
Mlneo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

LEWIS SALTIEL AND LILIANE SALTIEL

for RedeternLnat lon of Def lcLencies or for
Refunds of New York State Personal Incorne Tax
under Artlcle 22 of the Tax Law and New York
CLty Personal Income Tax under Chapter 46,
Tltle T of the AdrnLnLstratlve Code of the Clty
of New York for the Years 1978 and 1979.

DECISION

Peti t loners, Lewls Salt le l  and Ll1lane Salt le l ,  138 Nippon Avenue, Staten

Island, New York 10312, f l led pet l t lons for redetermlnat lon of def lc iencles or

for refunds of personal tncome tax under Artlcle 22 of the Tax Law and New York

Clty personal lncome tax under Chapter 46, TLtLe T of the the Adnlnlstratlve

Code of the Ctty of New York for the years 1978 and 1979 (Ft le Nos. 37556 and

44360) .

On October 23,1985, pet l t loners walved a hearlng before the State Tax

Connlsslon and agreed to subnLt thls matter for decLslon based on the Audlt

Divislon flle, as well as a brLef and addLtlonal documentatlon to be subnltted

by Oct,ober 8, 1986. After due conslderatLon of the record, the State Tax

ConmLssion hereby renders the followLng deelslon.

ISSUES

I. lJhether the notlces of deflclency were tssued wtthout any basls and

for the sole purpose of extending the perlod of l lmitat lon on assessment.

I I .  Whether pet l t l .oner has substant iated that he was engaged Ln a trade or

buslness durlng the year at lssue.



I I I .  Whether pet, l t ioner

buslness expenses clained as

i .ssue.
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has substant lated the

deduct lons from gross

character and amount

lncome for the year

o f

at

FINDINGS OF FACT

1. Pet i t loners, Lewis and Ll l lane Salt l -el ,  jo lnt ly f l led a New York State

and Clty lncome tax resldent return for 1978. Lewls Salt le l  l lsted hls occupatLon

on the return as "sales representat lve'r .  Ll l lane SaltLel  l isted her occupat lon

as t tEyplng servicett .

2.  0n thelr  return, pet l t loners reported buslness lncoroe of $1L,327.00.

The followtng table detalls the manner ln whlch petltloners computed thelr

reported buslness lncome and loss:

LEWIS SALTIEL

Income
Ames Shower Curtaln Co.,  Inc.
Lenar Fabrlcs
Lenar Fabrlcs
JPL Text l les

Expenses
Telephone: lnslde

outslde
Travel
Meetings, Promotion, Prospect lng
Offtce Suppl les & Stat ionery & Packaging
Accountlng
Postage, Freight
Cabs, Fares
Mlll Travel
Warehouslng
Samples - Fabrlc
Frelght
Hospltal l ty
Swatches
Newspapers, Magaztnes
Bank Chgs.

Net Income

$  17 ,358  . 00
| , 760 .00
I  , 920 .00

94 .00

480.  00
360 .00

2 ,  08  1  . 00
2 ,647 .00

22 I .OO
100 .00
1 r0 .00
697 .00
932 .00
129 .00

4 ,047  .00
136 .00
681  .00
403 .00
213  .  00

3  . 00

$21 ,032 .00
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LILIANE SALTIEL

Income
Dicf Bat ley Servlce, Inc.

Expenses
Paper & Suppl les
Pick-up & Dellvery Expense
Outslde ServLces
Repairs,  Maint.
0f  f  lce f [alnt .
Hospital l ty

Net Income

397 .00
2 ,031 .00

49s  .00
220.00

I  ,  200 .00
1  83  .00

$  8 ,061 .00

4 ,526  . 00
$ffi

3. Attached to pet l t lonersr 1978 return were wage and tax stateoents as

fol lows:

Employee Enployer Wages

Lewls  Sa l t ie l  Ames Shower  Cur ta ln  Co. ,  Inc .  $L7 '357.65
Lewis  Sa l t le l  Lenar  -Fabr ics  1 ,760.00
L i l lane  Sa l t ie l  D lck  Ba l ley  Serv ice ,  Inc .  8 ,061.10

Each statement was stamped with an arrow pointing to the wage flgure wlth the

legend I ' Included in Schedule C".

4. On l larch 26, 1982, the Audit  Divls ion issued a Statement of Audit

Changes to petltloners for the year L978 which contalned the followlng explanatlon

and computatlon:

"Expenses clalned on your 1978 personal lncome tax
ordLnary and necessary Ln the production of income

Accordlng to the infornat lon submltted, your 1978
been recomputed as fol lows:

Wages

Total  wages
Interest
Total income
Less: I temized deduct lons
Balance
Exemptl-ons
New York taxable income

return are not
as an enployee.

tax l labi l l ty has

$17 ,358 .00
8 ,061 .00
I  ,  760 .00
I  , 820 .00

94  .00
$F,-0m6'0'

855  .00
$Z![88-:6-0

6 ,794 .00
$23 ,154 .00

3 ,900 .00
f f i f r"
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5. Based on the aforementl.oned Statement of Audit Changes, the Audlt

Divis lon'  on Aprl1 14, 1982, X.ssued a Not lce of Def ic lency to pet l t loners for

L978,  asser t ing  add l t iona l  New York  S ta te  and C i ty  tax  due o f  $ I ,752.54 ,  p lus

ln te res t  o f  $505.58 ,  fo r  a  toEa l  asser ted  due o f  $2 ,258.12 .

6. Pet i t l .oners also f t led a New York State and Clty lncome tax resldent

return for L979 whereLn they elected a flltng status of "Married fll lng separatel-y

on g return".  0n hls port lon of satd return, Mr. Salt ie l  reported business

lncome o f  $13,927.00 ,  wh i le  on  her  por t ion  o f  the  re tu rn ,  Mrs .  Sa l t ie l  repor ted

business Lncome of $S,741.00. The fol lowlng table detal ls the manner in whlch

pet i t ioners computed their  respect lve buslness lncomes:

LEWIS SALTIEL

Income
Ames Shower Curtaln Co.,  Inc.
JPL Text l les

Expenses
Paynents to Ll l iane Salt le l  (Secretary)
Telephone: Inside $25 x 12 rnos.

Outslde
T r a v e l  ( I 2 , 5 4 0  x  f 8 l C )
Meeting, Promotlon, Prospect lng
Office Supplies & Statil.onery & Packaglng
Accounting
Postage
Cabs, Fares
Warehouslng
Samples & Fabrlc
Freight
Newspapers & Magazlnes
Bank Charges

Net Income

Income
Typlng Servlces
JPL Text l les

$  24 ,  500 .00
3 ,  029  . 00

$  3 ,000 .00
300 .00
628.00

2 ,319 .00
3 ,463 .00

381  . 00
100 .00
108 .00
s4 .00

300 .00
2 ,459 .00

83 .00
393 .00

14  . 00

$  8 , 2 6 0 . 0 0
3 ,  0 0 0 .  0 0

$ 2 7  , 5 2 9 . 0 0

1  3 ,  602 .  00
$lte-Ud'o

LILIANE SALTIEL

$11 ,260 .00
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Expenses
Paper & Suppl les
Pick-up & Del lvery Expense (11,920 nl  @
Outslde Servl-ces
Repairs,  Maint.
Off lce Malnt.
Hospltal l ty

Net Income

439 .00
tg i c )  2 ,206 .00

5 r8 .00
293 .00

1  ,  200 .00
863  .00

7. Attached to pet l t l -oners'  1979 return were wage and tax statements as

fol lows:

Employee Enployer Wages

Lewls  Sa l t le l  Anes  Shower  Cur ta ln  Co. ,  Inc .  $24,499.84
L l l lane  Sa l t le l  D i .ck  Ba l ley  Serv lcs ,  Inc .  8 ,259.76

Each statement was stamped wlEh an arrow polnting to the wage figure wlth the

legend "Included in Schedule C".

B. On February 8, 1983, the Audlt  DLvislon lssued a Statement of Audlt

Changes to petltLoners for l9V9 which contalned the foll-owing explanatlon and

computat ion:

"As salaried enployees, you are not a business entlty and therefore
are not entitled to claitn Schedule C Deductlons as those expenses are
not ordlnary and necessary for the production of incoue as ernployees.

As adjustment increases total  Lncome to over $25,000.00, no household
credlt ,  is aLlowed.

HUSBAND I,IIFE
Taxable rncomes Reported O C5i3lo'o $ +1516'.oo
A d d :  D l s a l l o w e d  E x p e n s e s  1 3 , 6 0 2 . 0 0  5 , 5 1 9 . 0 0
Taxable rncome Corrected $T5;f8'.00 $805]6.0'"

9. Based on the aforementloned Stateuent of Audit Changes, the Audlt

Dlvls ion, on Aprl l  8,  1983, lssued two not lces of def lc iency to pet l t l -oners

assert lng addlt lonal New York State and City tax due for L979 as fol lows:

Name Tax Interest Total

Lewis and Lll lane Saltiel
Ll. l lane Saltlel

$ 1 , 4 1 5 . 4 4
4 8 0 . 8 9

$470 .49
159  . 8s

$ 1 , 8 8 5 . 9 3
640 .7  4
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10. The Notice of Def lc lency issued to Lewls and Li l lane Salt le l  was

lmproper since pet i t ioners f iX-ed separately for L979. This not lce should

properly have been lssued to Mr. Salt ie l  alone.

11. JPL Text l les, l lsted above in Flndlng of Fact "2" as a source of

income for Mr. Saltlel and in Flndlng of Fact "6" as a source of lncome for

both Mr. and Mrs. Sa1t le1, was a sole proprLetorshlp owned and operated by

Mr. Salt le l  f rom his hone. JPL Text i les was engaged ln the buslness of text l le

dlstr lbut lon. The $3,000.00 Lncluded as part  of  Mrs. Salt ie l ts lncome fron JPL

Text l les for I979 was purportedly for secretar lal  services.

L2. Pet i t ionersf tax returns lvere selected for examlnat ion along wlth

those of approxlnately 100 other indivlduals on the basls that the returns had

been prepared by a part icular accountant.  An lnvest lgat lon had disclosed that

sald accountant had conslstenEly prepared returns on whlch an indlvtdual wlth

wage or salary lncoue shown on wage and tax statements had reported sald income

as buslness receipts on Federal Schetlule C. Departoent of Taxatlon and Finance

auditors were dlrected to rev[.ew the returns and to dlsa]-low clalmed business

expense deductlons if the taxpayer appeared to be an enployee recelvlng wage or

salary lncome reported on rrage and tax statements. Petltlonerst claLned

Schedule C deduct lons were disal lowed on that basls.

f3 .  Pet l t loners  contend:

(a) that the not lces of def lc lency nere issued on an arbl trary and

caprlc ious basls just pr l .or to the explrat ion of the perlod of l lnt tat lons

on assessuent,  thus deprLvlng pet l t loners of the opportunlty to present

substant latLon for the clalned deduct lons;
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(b) that pet i t loners are part  of

seLected for special  scrut iny because

the same tax preparer; and

a Latge group of taxpayers who were

thelr returns had been prepared by

(c) that where petltloners do not have cancelled checks or other

receipts for certaln expenses, the Department of Taxation and Finance

should a11ow petLt loners a reasonable est lmate of such expenses.

L4. Petitloners submitted documentary evldence l-n the forrn of affldavtts,

sales lnvolces, cancelled checks and worksheets Ln substantLatton of a portlon

of the business lncome clalned on theLr respectlve Federal Schedules C for the

years at issue,

CONCLUSIONS OF LAW

A. That the notices of deflciency were properly lssued and were not

arbl-trary and capricious. The returns were patently erroneous and the Audlt

Divls lon was Just i f led ln dlsal lowlng certain of the buslness expenses clalmed

by pet i t loners on theLr respect lve Federal  Schedules C. The not ices of def lc lency

were preceded by statements of audlt changes and petltioners had an opportunlty

to flle amended returns clalnlng employee buslness expenses as adjustments to

income on Federal-  Form 2106, or as l tenlzed deductLons, but did not do so.

B. That the fact that pet l t ionerst returns were selected for examinatLon

because of certaln pract lces of thetr  accountant is l r relevant.  Pet l t loners t

l labl l l ty depends solely on the facts adduced hereln.

C. That pet l t loner Ll l lane Salt le l  has fal led to sustain her burden of

proo f  (Tax  Law $  689[e ] ;  Adn ln is t ra t i ve  Code $  T46-189.0 [e ] )  to  show (1)  tha t

she was engaged Ln a trade or busl.ness other than as an enployee (Internal

Revenue Code $ 62[1]) ;  (11) that the expenses Ln quest lon were trade or busLness

deduct lons of an eunployee deduct lble pursuant to Internal Revenue Code S 62(2);
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and (ili) that the expenses ln questlon were ordinary and necessary buslness

expenses deduct ible under Internal Revenue Code $ 162(a),

D. That pet l t ioner Lewls Salt le l  has sustalned hls burden of proof to

show that he was engaged ln a trade or buslness durlng the years at issue

(see Flndtng of Fact "11").  The evldence subnit ted establ lshes that the

following expenses were ordlnary and necessary buslness deductlons for these

years :

L978
Expenses

Off ice Suppl les & Stat lonery & Packaging
Accounting
Postage, Frelght
Warehouslng
Sanples - Fabrlc
Frelght
Swatches

1979
Expenses

Off lce Suppl les & Stat ionery & Packaglng
Aceountlng
Postage
WarehousLng
Sanples & Fabrl.c
Frelght

Amount

$  221 .00
100 .00
110 .00
129 .00

4 ,047  .00
136 ,00
403 .00

Sm6-.0-o

Amount

$  381 .00
100 .00
108 .00
300 .00

2 ,459 .00
83 .00

$5;AT5o-

l l lth respect to the renalnlng expenses clalmed by Mr. Saltlel, thls

petltloner has falled to establlsh that such expenses were ordinary and necessary

buslness expenses deduct lble under Internal Revenue Code $ L62(a).

E. That the pet l tLons of Lewls Salt le l  and Ll l lane Salt le l  are granted to

the extent LndLcated ln Conclusion of Law "D" herein; that the Audlt Divlslon

ls dlrected to recompute the Not ice of Def ic iency dated Aprl l  14, 1982 and the

Notice of Def lc lency dated Aprl l  8,  1983 issued to Lewis and Ll l iane Salt ieL ln

accordance therewith and ln accordance with Flnding of Fact "10"; and that



except as so granted, the

Apr l1  8 ,  1983,  a re  ln  a l l

DATED: Albany, New York
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three not ices of def ic lenclr  dated Aprl l  14'

other respects sustalned.

STATE TAJ( COMMISSION

PRESIDENT

COMMISSI

COMMISS

1982 and

MAY 2 91987 ,<:R-4-uBA'J&^

)NER

\.r
$\


