
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

M.artin & Selma Rosen

for  Redeterminat ion of  a Def ic iency or  Revis i .on
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
r97 5.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Dor ls  E.  Ste inhardt ,  being duly sworn,  deposes and says that  he/she ls  an

employee of  the State Tax Commission,  that  he/she is  over  18 years of  age,  and

that  on the l8 th day of  February,  1986,  he/she served the wi th in not ice of

Decis lon by cer t i f ied uai l  upon Mart in  & Selma Rosen,  the pet l t ioners in  the

wl th in proceedinB,  by enclos ing a t rue copy thereof  in  a securel -y  sealed
postpaid wrapper addressed as fo l - lows:

Martin & Selma Rosen
2000  S .  Ocean  B l vd .
Palm Beach,  FL 33480

and by deposi t ing same enclosed l -n a postpaid proper ly  addressed wrapper in  a
post  of f lce under the exclus lve care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
18 th  day  o f  Feb rua ry ,  1986 .

that the said addressee is the pet i t ioner
forth on sald wrapper is the last known address

rLzed to adni

irursuant to Tax
s ter  oa ths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Mart ln & Selna Rosen

for Redetermlnat i ,on of a Def ic lency or Revision
of a Deternination or Refund of Personal Income
Tax under Art lc le 22 of the Tax Law for the Year
L 9 7 5 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Cornnlsslon, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he served the withln not ice of Decislon
by cert i f led nai l  upon Myron DlVit tor lo,  the representat ive of the pet i t ioners
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Myron Dlvi t tor io
Touche Ross & Co.
1633 Broadway
New York, NY 10019

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service withln the StaEe of New York.

That deponent furEher says that the said addressee ls the representat ive
of the pet i t loner herein and that the address set forth on sald wrapper l .s the
last, known address of the representattve of the petitloner.

Sworn to before me th is
18 th  day  o f  Feb rua ry ,  1986 .

to admi ster oaths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February  18 ,  L986

Martln & Se1ma Rosen
2000 S.  Ocean B lvd .
Palm Beach, FL 33480

Dear  Mr .  &  Mrs .  Rosen:

Please take not ice of the Declsion of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your r ight of  review at the admlnistrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revien an
adverse decision by the State Tax Cornmisslon may be inst l tuted only under
Article 78 of the Clvll Practiee Law and Rulesr and must be cor"menced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th ls  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Liti-gatton Unit
Bul lding / f9,  State Campus
Albany, New York L2227
Phone #  (518)  457-2A70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t loner rs  Representa t ive
Myron DiVlttorio
Touche Ross & Co.
1633 Broadway
New York, NY i00f9
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Per,it i-on

o f

MARTIN ROSEN AND SELMA ROSEN

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under LttLcIe 22
of  the Tax Law for  the Year 1975.

DECISION

Peti t ioners, Mart in Rosen and Selma Rosen, 2000 South Ocean Boulevard,

Pa lm Beach,  F lo r ida  33480,  f l led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic lency

or for refund of personal income tax under Art i"c le 22 of the Tax Law for the

year  L975 (F i le  No.  28963) .

A hearing was held before Al len Caplowaith, Hearing Off icerr at  the

off i "ces of the State Tax Courmi-ssion, Two World Trade Center,  New York, New York

o n  O c t o b e r  2 2 , 1 9 8 5  a t  1 : 1 5  P . M .  P e t i t i o n e r s  a p p e a r e d  b y  M y r o n  D i v i t t o r i o ,

C.P.A. The Audit  Divis lon appeared by John P. Dugan, Esq. (Herbert  Kamrass,

E s g . ,  o f  c o u n s e l ) .

ISSUES

I.  Whether  pet i t ioners changed thei r  res idence f rom New York to Connect icut

dur lng taxable year  1975.

I I .  Whether ,  i f  such change of  res idence r , ras ef fected dur ing 1975,  pet i t ioners

would be ent i t led to c la im losses f rom New York Stat .e par tnershlps operat lng on a

calendar year  basi -s ,  on thei r  return f i led for  thei r  res ident  per iod.

FINDINGS OF FACT

1 .  P e t i t i o n e r s ,

St.ate Conbined Income

Mart ln  Rosen and Selma Rosen,  f i led a

Tax Return for the period January I '

resident New York

1975 to December I ,
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L975.  In  con junc t lon  therewi th ,  pe t l t i "oners  f i led  a  jo in t  New York  S ta te

Income Tax Nonresident Return for the period December 2, L975 to December 31,

I975. 0n a Schedule for Change of Resident Status annexed thereto, pet i t ioners

attr ibut,ed substant ial  partnership losses to thelr  per iod of New York residence.

2. On May 2, L979, the Audit  Dlvis ion lssued a Statement of Audit  Changes

to pet i t ioners wherein an adjustment,  was made attr ibut ing the bulk of their

reported partnershl-p losses to their  nonresident per iod based on the fol lowing

explanat ion:

"From the informatlon available, it appears all partnerships are
on a calendar year.  Income from a partnership is considered distr i -
buted on the last day of the partnershlp year.  Therefore, the
partnership income should be reported on the non-resident New York
Return. t t

Addit ional ly,  said statement incorporated certain computat ional and other

adjustments which are not speeif ical ly at  lssue hereln.

3. The addit i "onal tax determined to be due pursuant to the aforestated

Statement of Audit  Changes r^ras attr ibuted solely to pet i t ioner Mart ln Rosen.

4 .  0n  January  15 ,  L979,  pe t i t ioners f  representa t ive  executed  a  consent

form extending the perlod of l in i tat ion upon assessuent of personal income tax

for  the  year  ended December  31 ,  1975 to  any  t lme on  or  be fore  Apr i l  15 '  f980.

Said consent form was val idated by the Department of Taxat lon and Finance on

J a n u a r y  1 7 ,  1 9 7 9 .

5. On November 12, 1979, the Audlt  Divis lon issued a Not ice of Def ic iency

against pet,itioner Mart,in Rosen assert,ing additional personal income tax of

$ 1 7 , 0 9 0 . 6 9 ,  p l u s  l n t e r e s t  o f  $ 5 , I 9 7 . 9 3 ,  f o r  a  t o t a l  d u e  o f  $ 2 2 , 2 8 8 . 6 2 .

6 .  In  the i r  pe t i t ion ,  pe t i t ioners  a l leged tha t  the i r  par tnersh ip  losses

should be accrued to their  resldent per lod pursuant to sect i"on 654(c) of the

Tax Law. Alt ,ernat ively,  they al leged that their  returns were incorrect ly
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prepared in that they were actual ly residents of New York Stat,e for the ent ire

y e a r  L 9 7 5 .

7. During the hearlng held hereln, pet i t ioners l imited their  argumenfs to

the lssue of when their  change of residence occurred.

B.  In  February ,  I975,  pe t i t ioners  so ld  the i r  Scarsda le ,  New York  res ldence.

On or about February 10, 1975, they rented an apartment ln Rye, New York under

a one-year lease. In July,  1975, they purchased a house in Greenwich, Connect lcut.

The date of c losing of said house rdas not made avai lable during the hearing. On

or about December 1, L975, Mrs. Rosen made her custonary tr ip to Flor lda for the

winter and resided ln the rrpart- t imet '  resldence pet i t loners maintained Jn that state.

9. Pet i t ioners contracted to have major renovat ions made to the Connect icut

residence. Pet i t loner I ' lart in Rosen test i f led that sald renovat ions consisted

of the remodel ing of three bathrooms, the addit ion of a fourth bathroom, the

addit ion of another room which required physi.cal  ext,ension of the bul lding

structure, the addlt ion of four picture windows, the remodel ing of the ki tchen

and extensive electrlcal and plunbi-ng work.

10. Pet i t ioners al leged that due to the aforestated renovat ions, the

Greenwich house was not habitable durlng I975, They clained that they dld not

move into the house unt i l  February, L976 and therefore they were New York

residents during the ent ire taxable year L975.

11. Pet i t ioner Mart in Rosen contended that f rom February'  L975 co February,

1976, he resided at elrher the Rye, New York apartment,  the Flor ida residence,

or i -n the management sui te of the Sheraton Hotel  in New Rochel le,  New York.

Mr. Rosen was the pr incipal or i rner of said hote1.

L2. Pet i t ioner Selma Rosen was issued a Bui lding Perni t  on October l ,  L975

with respect to the alterations to be made to the Greenwich, Connecticut house.
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Sald permit ,  whlch l .ndlcated the addit ion of only one new room, a bathroom,

descrlbed the pending al terat ions as fol lows:

"Alteration -- Adding one bath, replacing three windows,
remodel ing of k l tchen, remodel ing of bathroons (plunbing f lxture)."

The va lua t lon  o f  work  was l i s ted  on  sa id  permi t  as  $151000.00 .

13. Pet i t , ioners submitted copies of several  checks to contractors which

were dated ei ther Late 1975 or ear lv L976. An l temized statement and bi l l  f ron

the electr ic lan dated Decenber 29, 1975 lndicated that the electr ical  work was

completed on December 12, L975. No docuuentat lon was submitted to show the

dates during whlch the var lous contractors had actual ly rendered services.

L4. No documentaEion was submitted to show the dates pet i t ionersf furnl ture

was moved to the Greenwich, Connect.icut house. Petitioner Martin Rosen was a

bui lding contractor.  He stated that he used his own employees and trucks to

move the furni ture and, therefore, no bi l ls or recelpts were avai lable.

15. Pet i t , ioners submitted a s\ ,rorn aff idavi t ,  dat,ed November 29, 1983' f rorn

one Harry Mol ina wherein Mr. Mol lna stated that:

t t l ,  Harry Mol ina, a carpent,ry contractor was engaged by
Mr. Mart in W. Rosen to do carpentry work and coordinate other trades-
men ln the renovat lon of 29 Meadowcroft  Lane, Greenwich, Connect icut
ln  la te  1975 and ear ly  L976.

To the best of  my recol lect ion Mr. and Mrs. Rosen were not
living in the house while oost of the renovation work was belng
performed. The water was shut off  unt i l  some t lme in Februaryr 1976.
The Rosens moved in after the water was put back on. They were not
l i v ing  in  the  house in  1975. r '

16. No documentat ion was submitted to evldence the dates that,  water

service was terminated or reinstated to pet, l t lonerst Connect lcut house.

CONCLUSIONS OF LAW

A. That  ' r [ t ]o  create a change of  donlc i le ,  both the tntent i "on to make the

new location a ftxed and permanent home and actual resldence at such location,
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animus et factum, must be present;  residence without intent lon, or intent ion

wi thout  res ldence,  i s  o f  no  ava i l r r  (17  N.Y.  Jur . ,  Domic i l  and  Res ldence,  $12;

s e e  M a t t e r  o f  N e w c o m b ,  1 9 2  N . Y .  2 3 8 ,  8 4  N . E .  9 5 0 ) .

B. That pet i t ioners have fai- led to sustain their  burden of proof,  imposed

pursuant to sect ion 689(e) of the Tax Law, to show that i t  was in L976, rather

than 1975, that they actual ly coururenced reslding in their  Connect icut home.

Accordingly,  i t  must be held that rhelr  1975 returns properly reported their

1975 periods of New York resldence and nonresidence.

C. That partnership income and losses are not accruable ltems with

respect to a change of residence within the meaning and intent of  sect ion

654(c)  o f  the  Tax  Law.

D.  That  20  NYCRR L48.6  prov ides ,  in  per t lnent  par t ,  tha t :

"Where a member of a partnershlp changes his status from resident
to nonresident or v ice versa, his distr ibut ive share of partnership
incomer gain, loss and deduct ion shal l  be lncluded in the computat lon
of his taxable income for the port lon of the taxable year in which or
w i th  wh ich  the  taxab le  year  o f  the  par tnersh lp  ends . . . r r .

E. That the partnership losses at issue are properly i .ncluded in the

computat ion of pet i t ionersf t ,axable lncome for their  1975 nonresident per iod.

F. That the pet i t ion of Mart in Rosen and Selma Rosen is denied and the

Not ice  o f  Def ic iency  issued November  L2 ,  L979 is  sus ta ined,  together  w l th  such

addlt i .onal inLerest as may be lawf ul l -y owlng.

DATED: Albany, New York STATE TAx COMMISSION

t *

PRESIDENT


