
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat, ter of  the Pet l t lon
o f

John & Thelma Root

for Redeterulnat ion of a Def ic iency or Revlsion
of a Determinatlon or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
r975 .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the withln
not ice of Decislon by cert i f led mal l  upon John & Thelma Root,  the pet i t loners
in the wlthln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

John & Thelma Root
198 Dodge Ave.
Corning, NY 14830

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further
herein and that the address
of  the  pe t i t loner .

Sworn to before ne this
28 th  day  o f  January ,  1986.

says that the said addressee is the pet i t loner
set forth on said wrapper ls the last known address

pursuant to
adm lster  oaths



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John & Thelma Root

for RedetermlnaElon of a Def ic lency or Revislon
of a Determinat lon or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r975 .

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that,
he/she is an ernployee of the State Tax Connlsslon, that he/she is over 18 years
of age, and that,  on the 28th day of January, 1986, he served the within not ice
of Decislon by cert l f ied mal l  upon Walter R. Conl ln,  the representat lve of the
pet i t ioners in the within proceedi.ng, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Walter R. Conl in
P . O .  B o x  1 3 8 6
Corn ing ,  NY 14830

and by deposit ing
pos t  o f f l ce  under
Servlce wlthln the

That deponent
o f  the  pe t i t loner
last known address

same enclosed in a postpaid properly addressed wrapper 1n a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the representat ive
hereln and that the address set forth on said wrapPer is the

of the representat i .ve of the pet i t ioner.

Sworn to before me th is
28 th  day  o f  Janua ry ,  1986 .

/

'ster 
oaths

pursuant to Tax Law s e c t i o n  1 7 4
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January  28 ,  1986

John & Thelma Root
198  Dodge  Ave .
Corn ing ,  NY  I4830

D e a r  M r .  &  M r s .  R o o t :

Please take not lce of the Decision of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your rtght of review at the administratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng tn court  t ,o reviel t  an
adverse dectsion by the Scate Tax Cornnlssion may be instituted only under
Art ic le 78 of ghe Civi l  Pract ice Law and Rules, and must be cornmenced in the
Supreme Court of  the State of New York, Albany County, wlthin 4 nonths from the
date of this not ice.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with thts declsion mav be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Li t lgat lon Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Walter R. Conl ln
P . O .  B o x  1 3 8 6
Corning, NY 14830
Taxi"ng Bureauf s Representatl-ve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOHN AND THELMA ROOT

for Redetermlnatlon of a Deflcleney or for
Refund of Personal Incone Tax under ArtIcLe 22
of the Tax Law for the Year 1975.

DECISION

Peti t ioners, John and Thelua Root,  198 Dodge Avenue, Cornlng, New York

14830, f l led a pet i t ion for redeterminat lon of a def lc iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1975 (Fl le No.

24614) .

A  hear lng  was he ld  be fore  James J .  Mor r is ,  J r . ,  Hear lng  Of f l cer ,  a t  the

off ices of the State Tax Coumission, State Off lce Bul ldl .ng'  164 Hawley Street '

Binghanton, New York, on May 23, 1985 at 1:15 P.M. Pet i t ioners appeared by

Walcer R, Conl l -n,  P.A. The Audlt ,  Divls ion appeared by John P. Dugan, Esq.

(Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUES

petl t ioners f i led a New York State lncome tax return for theI.  Whether

yeat  1975.

I I .  Whether

l labl l i ty for the

I I I .  Whether

the Audlt  Dlvis lon properly computed pet i t ionersr incone tax

year  1975.

pet l t ioners are ent i t led t ,o a refund for the year 1975.

FINDINGS OF FACT

1. Pet i t loners, John and Thelna Root,  did not t imely f l le a New York

State resident lncome tax return for the year 1975.
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2, 0n Apri l  18, 1978, the Audit  Dlvis ion lssued to pet i t loners a Statement

of Audlt  Changes assert ing tax due of $1 1363.05, plus penalty pursuant to

sec t lons  585(a)  (1 )  and 685(a)  (2 )  o f  the  Tax  Law prern ised upon $22,715.00  o f

"Total  NY Incomett which, af tet  appl icat ion of the standard deduct lon and

exempt ions ,  resu l ted  ln  $19,415.00  ln  "NY Taxab le  Income."

3 .  0n  Ju ly  10 ,  L978,  the  Aud l t  D iv is ion  issued to  pe t l t ioners  a  Not lce  o f

Def lc iency  asser t lng  a  tax  de f ic iency  o f  $1 ,363.05  fo r  the  year  1975 p l -us

penalty and interest to the date of the not lce.

4. Pet i t ioners t inely protested the Not ice of Def ic iency issued to them

for the year 1975.

5. Pet i t ioners claim that thelr  personal lncome tax return for the year

1975 was f i led wlth their  personal lncome tax return for the year L976 on ot

about July 26, 1978. The Audit  Divis lon denies having recelved said returns.

6. Pet i t i -oners f l1ed their  1975 federal  income tax return on the basis of

I 'marr ied f l l ing jo l "nt  return. r '  Exclus lve of  a c la imed loss carryover  (see

Finding of Fact "8",  infra),  pet i t loners had l . teruized deduct ions of $3 '489.92'

whtch included $1,144.59 of withheLd New York State ineoue tax.

7. A copy of a New York State income tax return of petltioners for the

year L975 subnitted at the hearing (which pet,itioners allege l-s a copy of the

return f i led ln July of 1978) ref lects a f l l lng on the basi.s of "marr led f t l tng

jo ln t  re tu rn"  and requests  a  re fund o f  $1 ,144.59 .

8. Pet i t ionersr federal  return was i ,nvolved in l i t igat lon ln United

States Tax Court .  Sald l i t l .gat lon, inter al la,  concerned a loss carryover of

$33,010.04  c la funed on  pe t l t loners f  1975 federa l  re tu rn .  A t  the  hear lng '

pet i t loners submitted Forn IT-115, "Not ice of Change ln Taxable Income' I tems
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of Tax Preference and Clalm for Credlc or Refund by U.S. Treasury Department

Pursuant to Sect lon 659 of the New York State Tax Law.tt

9.  Said Forn IT-115 and related docunents and attachments ref lect for the

year 19752

a) federal  taxab]-e income for pet i t ioners of $17,820.95;

b) a forn hI-2 for pet l t ioner John Root showing wages of $14,7LI.76 and

New York State lncome tax withholdlng of $71I.22;

c) a forrn W-2 for pet l t loner Thelna Root showing wages of $10,627.93

and New York State income tax withholdlng of $433.37;

d) a refund request of $383.13 based upon a computat ion on the basis

of marr ied f t l lng separate returns; and

e)  New York  taxab le  lncome o f  $18,020.95  a l loca ted  $9 ,010.48  and

$ 9 r 0 1 0 . 4 7  t o  " C o l .  A r r  a n d  " c o l .  B r ' ,  r e s p e c t i v e l y  I s e e  s u b .  ( d )  a b o v e ] .

I0. The reeord at hearing was left open for submlssion of documents by the

Audit Dlviston and petltioners regarding computation of New York State taxable

income as ref lected on the IT-115 submitted by pet i t loners at the hearing

(pet i t ioners'  Exhi.bi t  "4 'r) .  The Audtt  Divls lon concluded that pet i t ioners

erroneously conputed New York taxable income pursuant to

Exhibi t  "4") and provided the fol lowing computat ions:

"The proper recomputatlon of taxable l-ncome would be

sa ld  IT-115 (pe t i t loners l

Federal taxable income per tax court
Add back federal exempt,lons 1500
Subtract NYS exenpt ions [1300]
Net adjustment for exenptlon amount

Add back Stat,e & Local i.ncome taxes
used in computing federal taxable income

Corrected NY taxable on a Jolnt return

as fo l lows:

17  ,820 .95

200 .00

r , L44 ,59

L9 ,165 .54 "
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Pet i t ioners repl ied by providing a Form IT-115, dated JuJ-y 22, 1985, calculat lng

their  conbined taxable income to be $19,070.00, conput ing their  tax due on a

"marr ied f l l lng separately" basis and request lng a refund of $309.69.

11 .  The Form IT-115,  da ted  Ju Iy  22 ,  1985,  a lso  exp la lned tha t  the  $4 ,104.53

loss as clained on petttioners t income statellent on thelr federal return

( l tne 12, ineome other than wages, div ldends and lnterest,  Departmentrs Exhlbi t

rrcrr)  and the copy of their  state return was al locable solely to the husband.

12. Counsel for the Audlt  Dlvls ion at hearlng conceded that the two Form

W-2rs submitted by pet i t ioners at hearing (pet i t lonersf Exhibl t  "4",  Findlng of

Fact "9") to substant iate pet i t l .oners'  c lained New York State wlthholdlng for

the year 1975 were dupl icate coptes of the or iginals.

13. Pet l- t lonersr computat ion of their  requests for refund (Forut IT-115,

Findlngs of Fact "9" and t t10") fai led, inter al l -a,  to include the tax surcharge

inposed for the year 1975.

CONCLUSIONS OF LAII

A. That pet l t ioners'  correct jo int  New York State taxable lncome for the

year 1975 is $19,165.54 (determlned as noted in Findlng of Fact,  "10").  Included

ln the computat ion in arr iv ing at said taxable lncome was $2,345.33 ($3,489.92

in federal  i tenized deduct lons less New York State lncome tax wlthheld of

$1 ,144.59)  ln  New York  i temized deduct ions .

B. That sect ion 651(b) of the Tax Law provl .des, ln part ,  that a husband

and wife who f l1ed a jolnt  federal  return may elect to f l le a separate New York

State l-ncome tax return on a slngle foru.

C. That sectlon 660 of the Tax Law provides that any election authorlzed

by Artici-e 22 of the Tax Law may be changed on such terms or condttions as the

tax commisslon may prescr lbe by regulat ion.
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D. That sect ion 154 of the income tax regulat l"ons (20 NYCRR 154) establ lshes

conditlons with respect to electlons under the Internal Revenue Code and

condi. t lons with respect to elect ions under Art ic le 22 of the New York State Tax

Law. This section permits a husband and wife who have filed an orlglnal Jolnt

return to elect to change thelr return by fil ing amended separate returns on a

slngle form.

E. That 20 NYCRR L54.4(c) provldes, ln part ,  "Where the change of elect lon

results in an overpayment of tax, the return or amended return.. .wi l l  be deened

a clalm for refund for purposes of sect lon 687 of the Tax Law, but refund wi l l

be allowable only lf such return or anended return is filed withi.n the time

p r e s c r i b e d  b y  t h a t  s e c t l o n . . . . "

F .  That  sec t lon  687( f )  p rov ides ,  ln  par t ,  tha t  l f  a  Not lce  o f  Def ie lency

for a taxable year is nai led to the taxpayer under sect ion 681 and i f  the

taxpayer f l les a t inely pet l t ion with the Tax Comnlsslon, i t  may determine that

the taxpayer has made an overpa)rment for such year (whether or not it also

determines a def ic iency for such year).  Further,  Tax Law sect lon 687(g) in

establ lshlng l i .u i tat ions on the amount of credit  or refund under sect lon 687(f)

of the Tax Law states, in pertlnent part, that the overpayment determined shall

not exceed the amount of tax whlch was paid withln the perlod whl-ch would be

appl lcable under subseet ions (a),  (b) and (c),  l f  on the date of the nai l ing of

the not ice of def ic ieney a clalm had been f l led.

G. That the Notice of Deflclencv ln the instant case was mal.led on

July 10, 1978, and a clai.m ftled on such date (whether or not filed) ls wlthin

the statute of linitations provided for ln sect,ton 687(a) of the Tax Law.

Petitioners may therefore elect to determine their New York State personal

income tax on the basis of "marr led f i l tng separately."
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H. That section 615(b) of the Tax Law permlts a husband and wife who

determined their federal taxabLe income on a Jolnt return but their New York

taxable lncomes separately to dlvide their ltemized deductions between them as

they may eleet.

I .  That  cons ider lng  pe t i t loner  John Root ts  g ross  wage income o f  $14r7 I I .76

and pet i t ioner Thelna Rootrs gross wage lncome of $10,627.93 (Finding of Fact

"9" ) ,  the  loss  o f  $4 ,104.53  a l locab le  aga ins t  the  husbandts  income (F tnd lng  o f

Fac t  r r l l " )  and the  ab i l l t y  o f  pe t l , t ioners  to  e lec t  to  a l loca te  the i r  $2 ,345.33

of i t ,enized deduct ions between them (Conclusions of Lan "G" and t tE")r  pet i t ionerst

New York  taxab le  jo in t  income o f  $19r165.54  is  " redetermined"  to  be  $91582.77

ln taxable Lncome each.

J. That the Audit  Divis ion is dlrected to redetermlne pett t ionerst taxes

for the year 1975 based upon the status of "marr led f l l tng separately" on a

slngle return, the husband and wlfe each having $9,582.77 In taxable income.

K.  That  pe t i t ioners  a re  ro  be  c red l ted  w l th  $ I , I44 .59  o f  wt thho ld ing

taxes for the yeat L975 (Flndlngs of Fact "9" and "I2").

L.  That the Audit  Divls ion ls dlrected to refund to pet i . t loners the

excess of their r^rithholding over the deficiency as recomputed pursuant to

Concluslon of Law t 'J",  together wlth lnterest as al lowed by law.

M. That a refund of taxes withheld frorn pet i t ionerst wages bel"ng due'

penalty and lnterest as clalned on the Not lce of Def ic l"ency are cancel led.

N. That the Not ice of Def lc leney is sustained to the extent noted ln

Conclusl"ons of Lan/ "J" as l in l ted by ConclusLon of Law "Mt ' ,  and the pet i t lon is
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Conc lus ions  o f  Law t tJ t t ,  t tK t t ,  t tT , t t  and "Mtt and ls ln allgranted to the

other respects

DATED: Albany,

extent of

denled.

New York STATE TAX COMMISSION

JAN 3 81986
PRESIDENT


