
State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmissl"on, that he is over 18 years of age, and that on the
17th day of January, 1986, he served the within not ice of Declsion by cert l f ied
mai l  upon Juan & Ana Rodriguez, the pet i t loner ln the within proceeding, bI
encloslng a true copy thereof in a securely seal-ed postpald lilrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Juan & Ana Rodrlguez

for Redeterminat l"on of a Def ic iency or for Refund
of NYS Personal Incone Tax under Art ic le 22 of the
Tax Law and New York City Personal Income Tax
under Chapter 46, Ti t le T of the Administrat ive
Code o f  the  C l ty  o f  New York  fo r  the  Year  L977.

Juan & Ana Rodrlguez
4 4 6  4 8 r h  S r .
Brook lyn ,  NY IL220

and by deposlting saue enclosed
post off ice under the exclusive
Service withln the State of New

That deponent further says
herein and that the address set
of the pet i t l "oner.

Sworn to before me rhls
17th  day  o f  January ,  1986.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the said addressee ls the pet i t ioner
forth on said wrapper ls the last known address

Authorized
pursuant to

st.er oaths
s e c t l o n  1 7 4

to adni



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January  17 ,  f986

Juan & Ana Rodrlguez
4 4 6  4 8 t h  S t .
Brook lyn ,  NY LL22O

Dear  Mr .  &  Mrs .  Rodr iguez :

Please take not ice of the Decision of the State Tax Corunlssl-on enclosed
herewith.

You have now exhausted your r lght of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & I3L2 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Con'mission may be instltuted only
under Art ic le 78 of.  the Clvi l  Pract ice Law and Rules, and must be coumenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t lce .

Inquiries concerning the computatlon of tax due or refund allowed 1n accordance
wi th  th is  dec ls ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltigatton Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone / /  (5i8) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureaurs Represeotat , ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

JUAN RODRTGUEZ AND ANA RODRIGUEZ

for Redetermination of a Deficlency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Adrninistrative Code of the City
of New York for the Year 1977.

DECISION

Peti t ioners, Juan Rodriguez and Ana Rodriguez, 446 48th Street,  Brooklyn,

New York LLZZ}, fiLed a petition for redetermlnation of a deficieney or for

refund of New York State personal income tax under Artl-cle 22 of the Tax Law

and New York City personal income tax under Chapter 46, Titl-e T of the Adninis-

trat ive Code of the City of New York for the year 1977 (Ft le No. 40628).

A hearing was held before Al len Caplowaith, I lear lng Off icer,  at  the

off lces of the State Tax Commisslon, Two World Trade Center,  New York, New

York, on July 24, 1985 at 1:15 P.M. Pet l t ioner Juan Rodrlguez appeared pro se

and for hls wlfe Ana Rodriguez. The Audit  Divis ion appeared by John P. Dugan,

Esq.  (Ange lo  Scope l - l i to ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether during the year 1977, pet i t ioners were domici led in the State

and City of New York and elther maintained a permanent place of abode in the

State and City of New York, maintained no permanent place of abode elsewhere,

or spent in the aggregate more than thir ty days ln the State and City of New

York, and were thus resident lndivlduals under sect ion 605(a)(f)  of  the Tax Law

and sect ion T46-105.0(a) (1) of  the Adurinistrat ive Code of the City of New York.

I I .  hlhether the penalt les asserted should properly be abated.
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FINDINGS OF FACT

1. Pet i t ioners, Juan Rodriguez and Ana Rodrlguez, fai led to f i le New York

State and New York Clty personal income tax returns for the year 1977.

2. On March 12, 1982, the Audit  Dlvis lon issued a Statement of Audit

Changes to pet i t ioners whereln they were held to be residents of the State and

City of New York. Pursuant to said statement,  their  tax l iabl l i t ies were

computed I tbased on information furnished by the Internal Revenue Service.. . t t .

AccordLngLy, a Not lce of Def ic lency was lssued against pet i t ioners on August 11'

1982 assert ing New York State personal income tax of $1'262.62, New York CLty

persona l  lncome tax  o f  $420.69 ,  pena l t ies  o f  $799.56  and in te res t  o f  $702,75 ,

fo r  a  to ta l  due o f  $3r185.62 .  Sa id  pena l t ies  were  asser ted  fo r  fa l lu re  to  f l l -e

a return and failure to pay the tax determLned to be due pursuant to sections

685(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law ( fo r  New York  S ta te  purposes)  and

secr ions  T46-185.0(a) (1 )  and T46-185.0(a) (2 )  o t  the  Admin is t ra t l ve  Code o f  the

City of New York ( for New York City purposes) '  respect ively.

3. On pet i t ionerst 7977 Federal  return their  address lvas reported as

374 I3th Street,  Brooklyn, New York.

4. In response to the aforestated Statement of Audit  Changes, pet i t ioners

repl ied, on July 12, 1982, " I  was not l iable because I  was not a resident of

New York State. ' r  However,  in apparent contradict ion, they stated in their

subsequent ly f i led Perfected Pet i t lon that f ' I  have always f l led my tax returns

and I  bel ieve that mv State Income Tax return for 1977 was f i led. However,  I

cannot located my copies.. .  I f  I  owe any money, I  wi l l  pay 1t."

5. Pet l t ioner Juan Rodriguez was born ln Puerto Rico. In or about 1942

he moved to New York.
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6. Prior to and during taxable year 1977 Mr. Rodriguez hras employed as a

seaman. The apartment at 374 l3th Street, Brooklyn, New York was maintained by

hiur throughout the entire year at issue.

7. Mr. Rodriguez al leged that hls wLfe was a bona f ide resident of Puerto

Rico during 1977. He claimed that she llved ln a rented apartment ln Puerto

Rico durlng such enttre year. He clalmed that he maintained the Brooklyn

apartnent only as a matter of convenience since he shipped out from New York.

8. Pet i t ioner Juan Rodriguez stated during the hearlng that l f  the taxes

at lssue are properly due he has no objection to paying them. However, he requested

abatement of the penalt ies asserted since he was at sea and was unfani l iar wlth

the tax laws of the State and Citv of New York.

CONCLUSIONS OF LAI'I

A. That donici le,  in general ,  is the place which an lndlvidual intends to

hls permanent home - the place to which he intends to return whenever he nay

a b s e n t  ( 2 0  N Y C R R  I 0 2 . 2 ( d ) ( 1 ) ) .

B. That pet i t loners have fai led to sustain thelr  burden of proof,  inposed

pursuant to sect ion 689(e) of the Tax Law and sect ion T46-L89.0(e) of the

Adninistrative Code of the Clty of New York, to show that they were domiclled

outside the State and Clty of New York during 1977. Accordingly,  i t  must be

held that pet i t loners rdere donici l -ed in New York State and Clty durlng said year.

C. That sect lon 605(a) of the Tax Law provldes that:

ttA resldent indlvldual means an individual:

(1) who is donl-ci led in this state, unless he maintalns no
permanent place of abode in this state, malntalns a permanent place
of abode elsewhere, and spends in the aggregate not more than thirty
days  o f  the  taxab le  year  in  th is  s ta te . . . r l

be

b e
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Sect ion T46-105.0(a) (1) of  the Adninlstrat lve Code of the City of New York

provLdes a substanttal ly s lnl . lar def ini t ion for a City resident individual.

D. That pet i t ioners have faLled to sustain thelr  burden of proof to show

that they had uret al l  three except ions provlded in sect lons 605(a)(1) of the

Tax Law and T46-105.0(a) (1) of  the Adninlstrat lve Code of the Clty of New York.

Accordingly,  pet i t ioners are deened to be resident lndivlduals of the State and

City of New York for the year 1977.

E. That pet l t ioners have fal led to establ ish that thelr  fai lure to f i le

returns and pay the taxes due for 7977 utas due to reasonable cause. Accordfngly'

the penalt ies asserted are sustained.

F. That the petition of Juan Rodrlguez and Ana Rodrlguez ls denled and

the Notlce of Def ic iency lssued August 11, 1982 ls sustained together wlth such

additional penaLties and interest as may be lawful-ly owing.

DATED: Albany, New York

JAN 1 71986

STATE TAX COMMISSION

PRESIDENT

COMMISSI


