
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

David W. & Marilyn A. Rivkin

for  Redetern inat ion of  a Def ic iency or  for
Refund of New York State and New York City
Income Taxes under Article 22 of the Tax Law
and Chapter  46,  T i t le  T of  the AdnLnist rat lve
Code of  the Ci ty  of  New York for  the Years 1980
a n d  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlsslon, that he/she is over 18 years
of age, and that on the 15th day of September, L986, he/she served the wlthin
notice of Decision by certified mail upon David lrr. & Marllyn A. Rivkin the
pet i t ioners in the wlthin proceedLng, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

David !tr. & Marllyn A. Rlvkin
76 Huntington Ave.
Scarsda le ,  NY f0583

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the Petltloner
herein and that the address set forth on said hrrapper Ls the last knonm address
of  the  pe t i t ioner .

Sworn to before ne this
15 th  day  o f  September ,  1986.

pursuant to Tax Law sect ion L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Septenber  15,  f986

Davld W. & Marllyn A. Rlvkln
76 Hunt lngton Ave.
Scarsdale, NY 10583

Dear Mr. & Mrs. Rivkln:

Pl-ease take notice of the Decislon of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your right of revLew at the adninlstratlve level-.
Pursuant to sect lon(s) 690 & L3I2 of the Tax Law and Chapter 46, Ti t le T of
the Adnlnistrative Code of the Ctty of New York, a proceedlng ln court to
review an adverse decislon by the State Tax Commlsslon may be lnstltuted only
under ArtLcle 78 of the Clvl1 Practlce Law and Rules, and must be comrnenced ln
the Supreme Court of the State of New York, Albany County, wlthLn 4 nonths from
the date of thls not ice.

Inqulries concernl"ng the compuEatlon of tax due or refund allowed ln accordance
with thls decl.slon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bul lding /19, State Campus
Albany, New York 12227
Phone i /  (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxing Bureaurs Representat,l-ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of Uhe Pet lClon :

o f :

DAVID W. and MARILYN A. RIVKIN : DECISION

for Redeterninat lon of a Def ic lency or for :
Refund of New York State and New York Clty
Income Taxes under Article 22 of the Tax Law :
and Chapter 46, Tl t le T of the Adrninistrat lve
Code of the Ctty of New York for the Years 1980 z
a n d  1 9 8 1 .

Pet i t ioners, Davld W. and Mari lyn A. Rlvkln, 76 Hunt l"ngton Avenue, Scarsdale,

New York 10583, f l led a petLt ion for redeterminat ion of a def lc lency or for

refund of New York State and New York City lncome taxes under Arclcle 22 of the

Tax Law and Chapter 46, Tl t le T of the Adnlnistrat lve Code of the Clty of New

York  fo r  the  years  1980 and 1981 (F l le  Nos.  50864 and 54029) .

A hearlng was held before Robert  F. l " lut l igan, Hearlng Off icer,  at  the

off lces of the State Tax Comrnlssion, Two World Trade Center,  New York, New York

on March  5 ,  1986 a t  l :30  P.M.  Pet l t ioners  appeared pro  se .  The Aud l t  D lv ls ion

appeared by  John P.  Dugan,  Esq.  (Ange lo  A .  Scope l l l to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitloner Davld W. Rlvkln was a domicillary of New York durlng

the years at lssue.

FINDINGS OF FACT

1. Petitioner David Lr. Rivkln filed two New York State lncome tax returns

wlth Clty of New York personal lncome tax and nonresldent earnlngs tax for the

y e a r  1 9 8 0 :

(a) a resldent return covering elght months; and

(b) a nonresldent return for the balance of the year.
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2. Pet l t loners, David W. and Mari lyn A. Rlvkln, f l led separately on two

conblned 1981 returns, as fol lows:

(a) A New York State and City of New York resldent lncome
t,ax return on which petitloner Davld W. Rivkin included
$3,552.01 ln lncome fron the New York City law f l rm of
Debevoise & Pl i rnpton, and $68.96 in lnterest and
d lv idend income,  less  $2 ,500.51  ln  federa l  ad jus tnents .
Pet l t ioner Mari lyn A. Rlvkin lncluded al l  of  her
lncome on this return.

(b) A New York State nonresldent income tax return wlth
Clty of New York nonresLdent earnlngs tax on which
pet l t ioner Davld W. Rivktn i -ncluded only $28.93 1o
lnterest and dlvldend lncome as lncone from New York
sources .

These returns lndicated New York residence for five months of the year.

3. On August 29, 1983, the Audlt  Divl"slon l -ssued a Statement of Audlt

Changes to Davld W. Rlvkln for 1980, assert lng $1L2.63 ln addlt ional New York

State personal income tax and $107.00 tn New York City lncome tax'  plus lnter€str

on the basls that he had not changed hls donlcl le to I l l lnols ln August,  1980.

A credlt  for taxes pald to the State of I l l lnois was al lowed. On Aprl l  5,

L984, a Not lce of Def ic lency for 1980 was issued to pet l t ioners, David trr l .

Rivkin and MarLlyn A. Rlvkln, for $219.63 ln addlt lonal tax, plus lnterest.

4.  On Septeuber 16, 1983, a Statement of Audlt  Changes was lssued to

pet l t loners, Davld W. and Marl lyn A. Rlvkln for 1981, assert lng $507.12 ln New

York State personal lncome tax and $327.16 ln New York City personal lncome tax

against Davld W. Rivkin. The adjustments lrere based on (a) disallowance of Mr.

Rlvkl"nfs change of residence status; and (b) disal lowance of the household

credit ,  s ince the household gross income was $25,000.00 or more. A maxlmum

standard deduct ion ot $2,500.00 was appl led sol-ely agalnst Mrs. Rlvklnrs

income, as her adjusted New York Lncome was greater than her husbandts. This
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resu l ted  in  excess  payments  o f  $268.68  in  s ta te  tax  and $152.32  Ln  c i ty  tax  fo r

petltioner Marllyn A. Rlvkin, which amounts were credited to David W. Rlvkln'

leav ing  a  to ta l  add i t lona l  tax  due o f  $413.28 .  On Septenber  28 ,1983,  a  Not ice

of Deflclency for l98l was issued agal-nst petltLoners, Davld W. Rlvkl-n and

Mari lyn A. Rlvkin, for $413.28 ln addlt ional tax, plus lnterest.

5. Petltloner Davl.d W. Rlvkln was born in New York. tte llved rrrith hls

parents ln New York Clty unt l l  1973, when he lef t  to attend Yale Universi ty ln

New Haven, Connectlcut. He attended Yale as an undergraduate aod also attended

Yale Law School.  He stayed at his parentst home for br ief  per iods of t lne

durlng the seven years he was at Yale.

6. In the surnmer of L978, after complet lng hls f l rst  year of law school

at. Yale, David W. Rlvkin worked twelve weeks at a Chlcago, Illtnots, law firrn.

7. In the eummsl of 1979, fol lowing hls second year at law school,

petltloner Davld W. Rlvkln worked seven weeks for a New York Clty law flrm and

seven weeks for a San Francisco, Cal i fornia, law f l rn.

8. Mr. Rivkin went to Chl"cago and San Francisco for sulmer jobs wlth the

intent l"on of seeing what they were 1lke as places to l ive, with the ldea of

posslbly returning after he f ln lshed law school.

9.  Upon graduat lon from Yale Law School ln 1980, pet l t ioner worked for

six weeks for Debvolse & Plinpton in New York City.

10. One of Mr. Rivklnrs col leagues at the Chicago law f i rn where he had

worked during the summer of 1978 had been a clerk for Judge Luther M. Swygert

of the Unlted States Court  of  Appeals for the Sevench Circul t  and helped

arrange a clerkshlp with Judge Swygert for I1r. Rlvktn.
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11. In August,  1980, Mr. Rivkin moved to Chicago to com'nence hls clerkship

wlth Judge Swygert  as of Septenber 2, 1980. The clerkshl.p was for one year,

wlth an opt lon fot  a second year.

12. Mr. Rlvkints lntent was to remain ln Chtcago for an indefinit,e pert"od

of t l -ne.

13. Mr. Rivkln leased an apartment in Chicago. The lease was for one year

and was renewable.

14. Whlle workl"ng for Judge Swygert, Mr. Rlvkln had Job offers from the

law fLrms ln Chicago and San Francisco where he had held sunmer positions, from

two New York City law f i rms, from an attorney in Washlngtoo, D.C. and from the

Uniced States JustLce Department ln Washlngton, D.C.

15. Mr. Rlvkin pald Ill inots St,ate Lncome tax on hls earntngs from the

clerkship wlth Judge Swygert .

16. Whi le ln Chlcago, Mr. Rivkln opened bank accounts at a Chicago bank.

17. Mr. RlvkLn obtained a l l l lnois dr lvers l icense.

18. Mr. Rlvkln had relat ives, i .e. ,  couslns, uncles and aunts residing ln

the Chicago atea.

19. During 1980 and 1981, Mr. Rlvkin was registered to vote ln New York

City;  his registrat lon address was hls parentst home. He voted in New York 1n

the 1980 Presldent ial  Eleet lon because l t  was too late for him to reglster when

he moved to I l l inols.

20, Mr. Rlvkin was adnlt ted t ,o the New York Bar ln 1981. He ls not

adnlt ted to the I l l lnots Bar.

2L. Pet l- t ioners, Davtd W. Rivkin and Marl- lyn A. Rivkln'  met whl le both

were students at Yale. Whlle Mr. Rlvkln was worklng for Judge Swygert ln

Chlcago, pet l t loners declded to get marr led and to l lve in New York, Consequent ly '
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Mr. Rlvkln dld not renew the lease on hls Chlcago apartment and he did not work

a second year for Judge Swygert or Eake a job wl"th one of the out of New York

Clty Law flrns that had offered hln employnent. The petitloners were narrled

on September  13 ,  1981,  a t  Ya le .

22, Mr. Rlvkin's 1981 wlthholdlng tax statement wlth respect to hls

earnings frorn the clerkshlp at the Seventh CLrcutt Court of Appeals 1n Chlcago

shows his parentst New York Cl"ty address because he dld not knon what his new

address would be after he and hl"s future wife were marr led. Pet l t lonerst 1981

returns, dated June 13, 1982 (wlth extenslon of t lne),  show the address l0l

West  81s t  S t ree t ,  New York  Ct ty .

CONCLUSIONS OF LAW

A. That, petttloner Davld W. Rlvkin did not ehange his donicile from New

York to Ill lnols when he moved there to take a clerkshlp with the United States

Court of Appeals for t,he Seventh Clrcult. That posltlon was adnlttedly of

lfunited duration and Mr. Rivkln, l"t is noted, returned to Debvolse & Pllnpton,

the New York Ctty law firn where he had worked for slx weeks upon graduatLon

from law school.  Moreover,  Mr. RlvkLn voted tn New York ln the fal l  of  1980,

Pettttoners have not sustained thel.r burden of proof to show by clear and

convlncLng evidence an intentlon to change donLclle from New York to Ill inols.

B. that petlttoner Davld W. Rlvkin r{as a resident lndlvidual of New York

during 1980 and 1981 wtthin the meaning of sect ion 605(a) of the Tax Law.

C. That the Not lce of Def l .c lency for the year 1981 ls effecclve agalnst

Petltloner Martlyn A. Rtvkln only in respect to the excess paynents computed by

the Audlt  Divis lon and credlted to her husband pursuant to sect lon 651(b)(4)(A)

of the Tax Law.



D. That except as noted in

A. Rlvkin and Marllyn A. Rivkln

on Septenber 28, 1983 and Apri l

DATED: Albany, New York

sEP I 51s80
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Concluslon of Law "C", the pet i tLon of

ls denled and the notLces of def lc iency

5, L984, are otherwl"se sustalned.

STATE TAX COMMISSION

David

lssued


