
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Ar thur  A.

the  Pe t i t i on

Restani AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income &
UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 5  -  L 9 7 7 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duJ-y sworn, deposes and says that he ls an employee
of the State Tax Conmlsslon, that he Is over 18 years of age, and that on the
3rd day of January, L986, he served the withln not ice of Decision by cerCif ied
mal l  upon Arthur A. Restani,  the pet i t loner ln the within proceeding, by
enclosi .ng a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Arthur  A.  Restani
204 Maple Lane
N.  Sy racuse ,  NY  I32L2

and by deposi t ing same enclosed
post  of f lce under the exclus i .ve
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
3 rd  day  o f  Janua ry ,  1986 .

r i zed  to s te r  oa ths

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that  the said addressee is  the Pet i t ioner
forth on said wrapper ls the last known address

pursuant to T Law sec t i on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Ar thur  A.

the  Pe t i t i on

Restani AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  Revi .s ion
of a Determination or Refund of Personal- Income &
UBT under Ar t ic le  22 & 23 of  the Tax Law for  the
Years  1975  -  L977 .

State of New York :
s s .  :

County of Albany :

David Parchuek, being duly sworn, deposes and says that he is an employee
of the State Tax Courmi.ssion, thac he is over 18 years of age, and that on the
3rd day of January, 1986, he served the wlthln not ice of Decision by cert i f ied
mai l  upon George S. Howlett ,  the representat ive of the pet i t ioner in the withln
proceeding, by enclosing a true copy thereof ln a securely sealed postpaid
wrapper addressed as fol lows:

George S. Howlett
321 Wel ls  Ave.  W.
N .  S y r a c u s e ,  N Y  1 3 2 1 2

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet l t ioner
last, knoum address

same enclosed in a postpaid proper ly  addressed wrapper in  a
the exclus ive care and custody of  the Uni ted States Posta l

S taue  o f  New York .

fur ther  says that  the said addressee is  the rePresentat lve
herein and that the address set forth on sald l{trapPer ls the

of  the representaEive of  the pet i t ioner .

Sworn to before me th is
3 rd  day  o f  Janua ry r  1986 .

2ed, to er oaths
Pursuant to Tax

'sec t ion  
174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S l O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 3, i986

Arthur A. Restani
204 Maple Lane
N. Syracuse, NY L3212

Dear  Mr .  Res tan i :

Please take not ice of the Decision of the State Tax Conrnission enclosed
herewlth.

You have now exhausted your r lght of  review at the adurinistrat lve level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedlng ln court  to
review an adverse decision by the State Tax Cornmisslon nay be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be coumenced in
the Supreme Court of the State of New York, Albany Count.y, wlthln 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed ln accordance
r, r i th  th ls  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / /9,  State Campus
Albany ,  New York  12227
Phone #  (518)  457-2070

Very truly yours,

STATE TAX CO}EIISSION

cc:  Pet l t ioner rs  Representa t ive
George S. t lowlett
321 Wel ls  Ave.  W.
N .  S y r a c u s e ,  N Y  1 3 2 1 2
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

ARTHUR A. RESTANI

for Redetermlnat lon of a Def ic iency or for
Refund of Personal Income and Unlncorporated :
Business Taxes under Art ic les 22 and 23 of th.e
Tax Law for the Years 1975 through 1977. :

DECISION

Peti t ioner,  Arthur A. Restanl,  204 Maple Lane, Nort tr  Syracuse' New York

13212, f i led a pet i t l .on for redeterninat lon of a def ic iency or for refund of

personal income and unlncorporated business taxes under Artleles 22 and 23 of

the Tax Law for the years 1975 throrgh L977 (Fl1e No. 30976).

A hearing was held before Arthur Bray, t {ear lng Off icerr at  the off lces of

the State Tax Commlssi .on, 333 East Washington Street,  Syracuse, New York'  on

Apr l l  3 ,  1985 a t  10 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  subml t ted  by  June 19 ,  1985.

Pet i t ioner appeared by George S. Howlett ,  Esq. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (Janes  De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioner is ent l t led to claim a ser ies of miscel laneous

deduct lons.

I I .  Whether the Audlt  Divi .s ion properly redetermined pet i t ionerts gross

prof i t  percentage on the instalhnent sale of a restaurant.

FINDINGS OF FACT

1. Pet.ltloner owned and operated a restaurant known as Artts Town House

from approxlmatel-y 1959 through 1976. On October 1, L976, pet i t toner sold the

restaurant on the instal lment basl .s.
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2, Pet l t ioner f i led a New York State Income Tax Resldent Return for 1975.

This return was nelther accompanted by a New York State Unincorporated Business

Tax Return nor a schedule C, encapt ioned Prof i t  or (Loss) from Business or

Pro fess lon .

3. Pet i t loner f l led a New York State Income Tax Resident Return for L976.

Pet i t ioner attached to this return a New York State Unlncorporated Buslness Tax

Return, a Federal  schedule C encapt ioned Prof i t  or (Loss) from Business or

Professl"on, and a schedule dlsclosing the instal lment sale of the restaurant.

The unincorporated business tax return and the Federal schedule C were for the

period January 1, 1976 through Septernber 29, L976. The unincorporated buslness

tax return stat.ed that an unincorporated buslness tax return was not f l " led for

the year 1975 because pet, i t ioner had insuff ic ient lncome. 0n thls return,

pet i t ioner reported the instal- lment sale of the restaurant.  In determining the

amount of the gain on the l-nstall-nent sale of the restaurant' peti.tioner

treated real estate fees and attorney fees as ful ly deduct lbl-e i tems in the

year of the sale.

4. Pet i t ioner f i led a New York State Income Tax Resident Return for the

year 1977. On this return, pet l t ioner reported gain from the instal lment sale

of the restaurant.

5 .  On Apr i l  11 ,  1980,  the  Aud i t  D iv is lon  issued a  Not lce  o f  Def ic iency  to

pet i t loner assert ing tax due in the amount of $5,929.45, plus penalty and

in te res t  in  the  amount  o f  $11464.69 ,  fo r  a  to ta l  amount  due o f  $7 ,394.L4 .  To

the extent at issue hereinr the Not ice of Def lc iency was premlsed uPon recomputing

the amount of gross income which petl-ti.oner was required to recognize each year

from the sale of the restaurant.  The recomputat ion arose from disal lowing real

estate fees and legal fees as eurrent per iod expenses and requir ing that the
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expenses be prorated over the term of the Instal lnent sale. The Audit  Dlvis lon

also disal lowed, in whole or in part ,  certain business expenses clained by

pet i t ioner.  The penalty was asserted pursuant to sect lon 685(c) of the Tax Law

for nonpayment or underpaynent of estinated tax.

6. Not ices and demands for paynent of sales and use taxes due were issued

to Art 's Town l louse as fol lowsl:

Date of Not ice Period Tax Penaltv and Interest Total

A u g u s t  2 0 ,  L 9 7 6  A u g u s t  3 1 ,  L 9 7 5  $ 2 , 6 4 0 , 8 7  $ 6 8 6 . 1 2  $ 3 , 3 2 6 . 9 9
A u g u s t  2 0 ,  1 9 7 6  N o v e m b e r  3 0 ,  1 9 7 5  2 , 4 4 2 , 8 4  4 8 8 . 3 0  2 , 9 3 I . 1 4
A u g u s t  2 0 ,  1 9 7 6  F e b r u a r y  2 9 ,  L 9 7 6  2 , 2 3 0 , 2 3  3 L 2 . 9 0  2 , 5 4 3 . L 3
N o v e m b e r  5 ,  1 9 7 6  A u g u s t  3 1 ,  1 9 7 6  3 , L 6 L , 9 6  2 3 8 . 5 7  3 , 4 0 0 . 5 3

7. Pet i t ioner substant lated that dur lng 1977 he nade payments of sales

tax in sat isfact ion of hls l labi l i ty ln the arnount of $8,700.00.

8. After the Not ice of Def ic lency was issued, the Audit  Dl-vis lon reduced

the amount of the tax asserted due in the Not ice of Def l .c i .ency of personal

lncome tax by $137.16 based upon interest expense l-ncurred and paid ln 1977 on

the  sa les  tax  assessments  in  the  amount  o f  $ I ,036.14 .

9. During the years ln lssuer pet i t ionerts f lnancial-  records were

prepared on a cash basis system of account ing. The tax returns were Prepared by

an accountant named Wit l iaur F. I tur lev. Pet i t ioner test i f led that l t  was Mr.

Hurl-eyfs pract. lce t ,o i .nclude the sales tax col lected as part  of  the restaurantrs

gross receipts and then reduce the restaurantfs business gross incone by the

sales tax as the sales tax ruas paid. No books, records or documentat ion were

presented  to  subs tan t la te  th is  p ropos i t lon .

t  On Nlay 24, L976, a Not ice of Determinat ion and Demand for Payment of Sales
and Use Taxes Due was issued to Art ts Town House for the perlod endlng
February 29, 1976. This was superseded by the Not ice and Demand noted
above for the same period.



10. After the restaurant was soldr pet l t loner cont inued to sat lsfy out-

standi.ng expenses of the restaurant, .  Since the unincorporated busi.ness tax

return f i led for L976 was for the period January 1, L976 through September 29,

L976, the buslness expenses incurred after the sale of the restaurant.  were not

ref lected on pet i t lonerts tax return. At the heari .ng, pet, i t ioner subnlt ted

suff ic ient substant iat lon that he incurred during I976 t} l .e fol lowing expenses,

which r .rere not ref lected on his tax return:

Check Number Date Eayee

Stewart Jones
Al tmann Bot t l ing  Co. ,  Inc .
Nett i  Wholesale Beverages, Inc.
Onondaga Products Corporat ion
Monarch Liquor Corporation
S & K W i n e & L l q u o r C o r p .
McKesson Wine & Spir l ts Co.
Del ia & Smlth Beverage Corp.
Syracuse l ' l ine & Spir i t  Co.
Colonle Liquor of Syracuse, Inc.
M.  L i .ch tnan & Co. ,  Inc .
Chairman-Workmenr s Compensation Board
Central  Restaurant Supply,  Inc.

7 4s9
7 468
7 469
7 470
747 r
7  472
7473
7474
7475
7476
7477
7478
7 480

1 1. The record contains suff ic ient

pe t l t ioner  i s  en t i t led  to  the  fo l low ing

his tax return fox L977 z

Check Number Date

substant iat ion to establ lsh that

deduct lons which were not ref lected on

Payee Arnount

ro /12 /76
12 lL3 l7  6
L2 /13 /76
L2 /13 /76
L2 /13176
12 /13 /76
t2 l t 3 l 76
12 /  13  / 7  6
12 l13 l7  6
12 /13176
12 /13176
L2 /L5 /76
12 /21 /76

Amount

$  157  . 04
607 .43

w7

Amount

$  136 .04
I  , 829  . 48

820 .81

$ 32s .00
54 .08

253 .73
391 .55
377 .68
104 .98
1  32  .00
47 .00
82.32

t24 . t 2
66 .53

I  , 792 .55
300 .00

$a;65F

238
298

L2. The record does not

proposed deduct ions:

Check Number Date

7  466
not  prov ided
not  prov lded

contain any substant iat ion to support the following

Richards t 'of  Course"
DeFe lsko  Corp .

Payee

New York Telephone Conpany
G. L. Blackburn'  Plunbing
Worknents Compensation Board

7  / 14 /77
LO/21 /77

r0 /29176
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13. In addit ion to the foregolng, pet i t ioner has sought a deduct, lon of

$304.50  based upon a  payment  to  George S.  Howle t t ,  Esq.  fo r  lega l  serv l -ces .

Pet i t l .oner al-so sought a deduct ion for lnterest paid on a promissory note from

Marine Mldland Bank. I lowever,  no evidence was presented as to the port ion of

the payment whlch represented interest and the portion which represented

princlpal.  Last ly,  pet i t loner sought a deduct ion i .n the amount of $141.58 based

upon a check dated August 14, 1979 payable to the order of Clty Restaurant

Supp ly .

L4. In 1984, the purchaser of the restaurant began default lng on the

instal lment payments. On this baslsr pet i t l "oner has requested that the expenses

of the sale which were prorated over the course of the installment payments

should be permit ted as current per iod deduct ions.

CONCLUSIONS OF LAW

A. That sales taxes are col lected by a vendor as a trustee (Tax Law

$1132[a ] ;  see  Cana le  v .  New York  S ta te  Dept .  o f  Taxat ion  and F inance '  84  A.D.2d

786, 789) .  The funds col lected belong to New York Scate as the benef ic iary of

the trust (Canale v.  New York State Dept.  of  Taxat lon and Flnance, supra).

Consequent ly,  the sales tax col lected did not const i tute part  of  the restaurantrs

gross recel.pts.  Conversely,  the sales tax remi. t ted to New York State did not

eonst l tute a buslness expense.

B. That in view of the fact that pet i t ionerts tax returns were prepared

by an accountant and that no books, records or other documents hrere Presented

to establ lsh that pet i t ioner was treat lng the sales tax col lected as part  of

the gross receipts and the sales tax remlt ted as a business expense' pet l t loner

has fal led to sust.ain hls burden of proof of establ lshtng that the gross

receipts were overstated by the amount of the sales tax (Tax Law $689[e]) .
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C. That pet i t ioner has not sustained his burden of proof of establ ishlng

that he is ent i t led to a deduct ion for lnterest on the sales tax assessments

beyond that which has been agreed to by the Audit Divi.slon (Finding of Fact

"8").  IL ls inpossible to determine from the record presented the port lon of

the assessment which represents penai- ty and that port ion which represents

deduct ibl-e interest.

D. That pet i t ioner has substant lated the business expenses incurred In

1976 and 1977 as  descr lbed,  respec t ive ly ,  ln  F ind lngs  o f  Fac t  "10"  and "11"

(Tax  Law $689[e ] .  Accord ing ly ,  the  Not ice  o f  Def ic lency  issued Apr i l  11 ,  1980

is  to  be  adJus ted  accord lng ly .

E. That pet i t ioner has not establ ished that he ls ent i t led to the deduct lons

descr ibed in  F ind lngs  o f  Fac t ' r12 t '  and ,  "13 t ' .  I t  i s  no ted  tha t  the  proposed

deduct ion of $304.50 based upon the payment to George S. Howlett ,  Esq. for

lega1 services 1s rejected slnce l t  is not possible to discern from the record

whether thls was part  of  the expense lncurred with respect to the sale of the

restaurant and shoul-d therefore have been prorated over the payment period. In

addition, no deduction for pa)ment on a promissory note in the aruount of

$1 ,135.08  is  permi t ted  s ince  the  record  does  no t  es tab l i sh  the  por t ion  o f  the

paymenE which represents interest and the port ion which represents pr incipal.

Further,  s lnce pet i t ioner was a cash basis taxpayer,  pet i t loner is not ent i t led

to a deduction during the years in lssue for the check drawn to the order of

C l ty  Restaurant  Supp ly  da ted  August  14 ,  L979.

F. That since pet i t loner elected to ut i l ize the instal lnent method of

reporting the sale of the restaurant, the Audit Divl.slon properly determlned

that the attorney fees and real estate fees could not be deducted in the year

o f  t h e  s a l e  ( I . R . c .  5 4 5 3 [ b ] ;  T r e a s .  R e g .  $ $ 1 . 4 5 3 - l l b l ) .  T h e y  a r e  d e d u c t e d  f r o m
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gross prof i t  to determlne the proport ion of instalhnent payments recognlzed as

income (Treas .  Reg.  $S1.453-L Ib l ) .  I t  i s  no ted  tha t  when a  purchaser  de fau l ts

on his instalhnent payments, there is no provision in the Internal Revenue Code

for retroacti,veJ-y recomputing the amount of gain or loss on an installnent sale

as if no installment sal-e had occurred (See generally 38 Rabkin & Johnson,

F e d e r a l  I n c o m e ,  G l f t  a n d  E s t a t e  T a x a t i o n ,  $ 4 3 . 1 2 ,  p . 4 3 9 3 ,  ! ! .  s e g . ) .

G. That the pet i t ion of Arthur A. Restanl ls granted to the extent of

Conclusion of Law "Dt 'and the Audit  Dlvis lon l -s directed to recoupute the

Notlce of Def ic lency as nodif ied in Finding of Fact "8" accordlngly.  The

pet i t ion is,  in a1l other respects, denied and, as modlf led, the Not ice of

Def lc iency  is  sus ta ined.

DATED: Albany, New York

JAN 0 3 1986
STATE TAX COMMISSION

PRESIDENT


