
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of
o f

Joseph V. Ral lo &
t /k/a Elaine

the Pet l t ion

Elaine R. Rosa
R. Ral-l-o

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def lc iency or Revision
of a Det,ermination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  1971 & 1972.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax CommissLon, that he/she is over 18 years
of age, and that on the 29th day of May, 1987, he/she served the within not ice
of decision by cert i f ied mai l  upon Joseph V. Ral lo & Elalne R. Rosa, t ' lk/a
Elaine R. Ral lo the pet i t ioner in the wlthin proceeding'  bI  enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Joseph V. Ral1o & Elaine R. Rosa
f. /k/a Elaine R. Ral lo
89 Ridgeway Estates
Rochester,  NY L4626

and by deposlt ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet l t ioner.

Sworn to before me thi.s
29 th  day  o f  May ,  1987 .

Author ized to adnin is ter  oat
pursuant  to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph V. Ral lo & Elaine R. Rosa
t. /k/a Elalne R. Ral lo

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law
f o r  t h e  Y e a r s  1 9 7 1  &  1 9 7 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet. M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 29th day of Mayr 1987, he served the withln not lce of
decision by cert i f ied mai l  upon James D. Doyle, t .he representat lve of the
pet i t ioner ln the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

James D. Doyle
Cul ley, Marks, Corbett ,  Tanenbaum, Reifsteck & Potter
36 Main St.  West
Rochester,  NY I46I4L790

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on said wraPPer is the
last known address of the representat lve of the pet i t ioner.

Sworn to before me this
29 th  day  o f  May ,  1987 .

Authorized to administer oat
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
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A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

l{ay 29, L987

Joseph V.  Ral lo  & Ela ine R.  Rosa
f . /k /a Ela ine R.  Ral lo
89 Ridgeway Estates
Rochester ,  NY L4626

Dear  Ms.  Rosa:

Please take not l-ce of the decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revielr  an
adverse decision by the State Tax Commlssion may be instituted only under
Article 78 of the Civil Practice Law and Rules, and rnust be commenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months frou the
date  o f  th is  no t ice .

Inquiri.es concerning the computation of tax due or refund allowed ln accordance
r^r i th thLs decision may be addressed to:

NYS Dept. Taxation and FLnance
Audit Evaluation Bureau
Assessment Revlew Unit
Bui ldlng / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly Yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive

Peti tLoner t  s Representat ive :
James D. Doyle
Cul ley, Marks, Corbett ,  Tanenbaum, Reifsteck & Potter
36 Main St.  t r{est
Rochester ,  NY 14614L790



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

JOSEPH V. RALLO AND ELAINE R. ROSA : DECISION
FlKIA ELAINE R. MLLO

:
for Redeterminat lon of a Def lc iency or for
Refund of Personal Income Tax under Artlcle :
22  o f  the  Tax  Law fo r  the  Years  1971 and 1972.

Pet l t ioners, Joseph V. Ral lo,  address unknown, and Elalne R. Rosa, t /k/a

Elalne R. Ral lo,  89 Rldgeway Estates, Rochester,  New Yotk 14626, f l1ed a

pet l t ion for redeterminat lon of a def ic iency or for refund of personal tncome

tax under Art lc le 22 of the Tax Law for the years L97l and L972 (Fl le No.

1 3 3 6 1 ) .

A hearing was held before Tinothy J.  Alston, Hearing Off icer '  at  the

off ices of the State Tax CommlsgLon, 259 Monroe Avenue, Rochester,  New York, on

Septenber  18 ,  1986 a t  9 :15  A.M. ,  w l th  a l l  b r le fs  to  be  subrn l t ted  by  May 6 '

f987.  PetL tLoner  E laLne R.  Rosa appeared by  Jaues  D.  Doy le ,  Esq.  Pet l t ioner

Joseph V. Ral1o dld not appear.  The Audit  Dlvis lon appeared by John P. Dugan'

Esq.  (James De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner Elalne R. Rosa, t /k/a Elaine R. Ral1o, nas an rr lnnocent

spouse, pursuant to Tax Law $ 651 (b) (5) (1) dur lng the years at lssue and thus

not l lable for the def lc lencv asserted hereln.

FINDINGS OF FACT

1. 0n January 27, L975, fol lowlng an audlt ,  the Audit  Dlvis ion issued a

Notlce of Def ic lency to Joseph V. and Elalne R. RalLor ass€rt lng addlt lonal
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personal lncome tax for the years 1971 and L972 Ln the respectLve aoounts of

$1 ,094.88  and $1 ,394.86  p l -us  ln te res t  and f raud pena l ty .

2. Joseph V. and Elalne R. Ral lo t inely f l led a pet l t lon wlth respect to

the aforementloned deflciencles, but their fatlure to appear at a scheduled

hearlng in the matter resulted in the issuance of a default order by thls

Commisslon. At the request of petltloner Elatne R. Rall-o, the defauLt order

previously issued by thls Commlssion was vacated to allow her to protest sald

def ic ienctes at hearlng. Accordingly,  al l  references to pet l t loner hereln,

unless otherwise stated, refer to Elalne R. RaLlo, now known as Elalne R. Rosa.

3. Joseph V. and Elaine R. Rallo flled jolnt Federal and State income tax

returns durlng the years at issue. With respect to 1971, they reported $5,200.00

tn lncome. On audlt ,  the Audit  Dlvls ion found $17,578.08 ln addlt ional '

unreported lncome for that year.  t r l l th respect to L972, Mr. and Mrs. Ral lo

reported no income on their  return. On audit ,  the Audit  DLvlslon found $22'973.70

ln addltlonal, unreported lncome for that year.

4. At hearlng, the Audlt Divislon wlthdrew its assertlon of fraud agalnst

pet i t loner hereln.

5. Petitioner presented no evldence to refute the amounts of addltlonal

lncome found on audlt.

6. A11 of the addltlonal income found on audLt was earned by Joseph V.

Ra11o. Pet l t loner earned no lncome during the years at Lssue.

7. Pet i t loner marr led Joseph V. Ral lo in 1964 when she was 20 years of

age. At that tlme, she had a hlgh school dlploma and two years of tralnlng at

a buslness secretarlal school. She recelved no further forual educatlon

subsequent to her marrLage.
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8. Fron the tirue she was marrLed ln 1964 through the years at igsue'

petltioner worked as a housewtfe and nother and dld not work outslde the home.

Mr. RalLo owned and operated an lnsurance agency during that period.

9. Mr. and Mrs. Ra1lo had four chl-ldren, two of whom were born prlor to

the perlod at issue and were between the ages of 4 and 6 years durlng thls

time. Addl-ttonally, one chlld was born to the Rallos Ltt 1972.

10. The Ral lo fanl ly resided at two locat lons durlng the years at lssue.

From approxlmately 1967 through the early part of 197L, they lLved at 95

Laurelton Road ln Rochester. They were forced to leave this residence ln 1971

because of inminent foreclosure proceedings. They subseguently moved to a home

on Culver Parkway Ln Rochester. Thls house was in a poorer condltlon than

their  Laurel ton Road resldence.

11. Mr. Rallo had conplete control over the farnlly flnances durlng the

marrlage. IIe was Ln charge of paylng all bllls and taxes. From tlne to time'

Mr. Ral lo fai led to pay the famllyrs ut l l l ty bt11s, and pet l t loner recelved

telephone calls demandlng payment or threatenlng actl-on unless such bllls were

pald. Mr. Rallo refused to dlvulge any infornatlon wlth respect to such

matters even when questloned by petitioner, saylng only that he would "take

care of thlngsr ' .

12. Fron tlne to tlme during the years at lssue petltioner needed money to

purchase grocerles and, on such occasions, she had to ask Mr. Ral lo for cash.

He generally would then provide her with sorne cash, $25.00 for exanple' with

whlch she could buy grocerles for the fan11y. On occaslon, Mr. Rallo refused

to glve hls wife any grocery money, and she was then forced to turn to her

mother for grocery money.
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13. Mr. Ral lo did not keep large amounts of cash at home or on hls person.

Petltioner did not know how much money Mr. Rallo earned.

L4. PetltLoner dtd not buy nor was she given any jewelry or furs durlng

the perlod at Lssue. The Ral los took only one vacat lon, ln 1965, durtng thelr

marr lage.

15. Mr. Rallo prepared the incoue t,ax returns for Che years at lssue.

Pet l t loner slgned those returns pr lor to Mr. Ral lots preparat lon thereof.  At

no time dld Mr. Rallo allow petitloner to review the completed returns.

16. Petitlonerrs father-in-l-aw was lndLcted on Federal lncome tax evaslon

charges not long before the commencement of the audit herein. Petltloner lrast

aware of this lndlctment.

L7. Pet l t ioner had no knowledge of the Audlt  Dlvls lonrs audlt  of  her and

her husbandrs lncome tax returns unt l l  1981.

18. Mr. Ral lo purchased a Chris Craft  cabln cruiser ln 1971. Mr. Ral lo

dLd not dlscuss the purchase of the boat wlth h1s wlfe pr lor to takLng del lvery

thereof.  Pet l t loner had no knowledge of the cost of  the boat or how Mr. Ral lo

pa ld  fo r  i t .

19. Mr. Ral lo used the boat frequent ly and often took the chl ldren boat ing.

Pet l t loner used the boat very infrequent ly.

20. On March 28, 1981, Mr. Ral lo forrnal ly entered the Federal  l^I i tness

Relocation Program (FWRP) as a federally protected witness relatlve to his

cooperat ion wlth the invest igat lon and prosecut ion of organlzed cr lme.

2I. Mr. Rall-ots current whereabouts and ldentlty are unknown to and

unobtalnable by petltioner as he was a reciplent of an entlrely new and secret

ldent i ty as a rel-ocated federal ly protected wltness.
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22. At the t lme lmmedlately pr ior to Mr. Ral lo 's enter lng the FhIRP, based

upon statenents then made to pet l t loner by agents of the FWRP, pet l t loner

understood that any tax problems Mr. Rallo may then have had would be resolved

upon hls entry into the FWRP and that such rellef would extend as well to

pet l t ioner,  s lnce Mr. and Mrs. Ral1o f l led thelr  returns joint ly.

23. Pet l t loner and her four chl ldren were Lnvlted to join the Federal

I{ l tness Protect ion Progran as partLclpants el lgtble for new ldent i t ies and

relocat ion but pet i t loner decl ined on behalf  of  herself  and her chi ldren.

24. Pett t loner r ,ras dlvorced from Mr. Ral lo on February 8, 1983. She

subsequently remarried and, as stated prevlously, is now known as El-alne R.

R o s a .

CONCLUSIONS OF LAW

A.  That  dur lng  the  years  in  l ssue Tax  Law $  651(b) (5 ) (1 )  p rov lded as

fo l lows:

"(5) (1) Under regulat lons prescr ibed by the tax commLsslon, l f

(A) a jolnt  return has been made pursuant to paragraph
(2) (A) or paragraph (3) of thls subsect lon for a taxable year and on
such return there was omltted from New York adJusted gross income an
amount properly lncluded therein which Ls attr lbutable to one spouse
and which ls in excess of twent,y-five per cent of the amount of New
York adjusted gross lncome stated ln the return,

(B) the other spouse establ lshes that in slgnlng the
return he or she dtd not know of,  and had no reason to know of,  sueh
omlssion and

(C) taking into account whether or not the other
spouse slgnl f icanuly benef i ted dlrect ly or indirect ly frou the i tems
onitted from New York adjusted gross lncome and taklng lnto account
al l  other facts and clrcuustances, 1t is inequltable to hold the
other spouse l lable for the def lc lency ln tax for such taxable year
attr ibutable to such omlsslon, then the other spouse shal l  be relLeved
of l labl l l ty for tax ( lncludlng lnterest,  penalt les and other amounts)
for such taxable year to the extent that such l labl l l ty ls at tr lbutable
to such omlsslon from New York adjusted gross lncome."
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B.  That  Tax  Law $  651(b) (5 ) ( i )  was  enac ted  by  Las ls  o f  1972 (ch .  209) .

Sectlon 4 of Chapter 209 provided that thls sectlon 'rshall take effect lmrnediately

and shall apply to all taxable years and periods to whlch artlcle twenty-two of

the  tax  law app1tes" .  Accord lng ly ,  S  651(b) (5 ) (1 )  l s  app l i cab le  to  bo th  o f  the

years at lssue herein.

C.  That  pe t l t ioner  Ls  en t i t led  to  the  benef i t  o f  Tax  Law $  651(b) (5 ) (1 ) .

Flnding of Fact "3" establ lshes that the Audlt  Dlvls lonrs asserted def lc lency

of personal lncome tax was at least twenty-flve percent of New York adjusted

gross income. Thls deflciency ls hereby sustalned and thus the first requlrenent

o f  Tax  Law $  651(b)  (5 )  ( i )  l - s  sa t ls f led .

D. That the remaining requlreuents of Tax Law $ 651(b)(5)(1) have also

been sattsfLed. There were insuff lc lent facts avai lable to pet i t loner to

provide her wlth a reason to know of the omicted incoue and overwheluing facts

to establish that petltloner dld not know and reasonably could not have known

of the onit ted Lncome. Pet l t loner was not permlt ted to part lc lPate ln her

fanlly's flnancial affalrs; she dld not even see completed lncome tax returns;

she had no say in determinlng which of her famllyrs debts would be pald and

which would not; she had no knowledge of her husband's l-neome; her family was

forced to move durl.ng the audlt period because of flnanclal dlfflcultles; in

vlew of Flndlng of Fact "10" pet l t lonerrs standard of l lv lng obvlously dld not

suddenly r lse during the audlt  perLod, but may have fal len. As to Mr. Ral lots

purchase of a boat dur lng thls perlod, glven hls fal lure to pay certain other

of his bl [s (Flncl lng of Fact rr l l t r ) ,  pet i t lonerrs faLlure to attr lbute this

purchase to unreported lncome can hardly be sald to be unreasonable. In llght

of the foregolng i t  would be lnequltable to hold pet i t ioner l lable for the
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def lc lency asserted hereln. Accordlngly,  pet l t loner Ls ent l t led to the benef l t

tha t  1s  p rov lded fo r  an  innocent  spouse by  Tax  Law $  651(b) (5 ) (1 )  (see  Mat te r  o f

RLchard CocLlova and Joan Cocl lova, State Tax Conmlsslon, February 24, 1987).

E. That Ehe pet i t lon of Joseph V. Ral lo and Elaine R. Rosa, f /k/a Elalne R.

Ral lo is granted wlth respect to pet l t ioner Elaine R. Rosal that the Not lce of

Def lcLency, dated Janaary 27, L975, is cancelLed lnsofar as l t  extends to

pet i t ioner Elaine R. Rosa; and that sald Not lce of Def lc lency ls sustalned

insofar as l t  extends to pet i t loner Joseph V. Ral1o.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 91987 ,-A&CLLc-
PRESIDENT


