
STATE OF

STATE TAx

NEW YORK

COMMISSION

In the trdatter of the Petitlon
o f

Theodore S. & Georgl"ne O. Prokopov

for Redeterminatlon of a Deficiency or Revislon
of a Determinat,lon or Refund of Personal Income
Tax under Artlcle (s) 22 of the Tax Law for the
Years  1981 & 1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of A1bany :

Davld Parchuck/Janet l{. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Comml"sslon, that he/she ls over 18 years
of ager €rod that on the 7th day of October, 1986, he/she served the wlthLn
notlce of Declsion by certified mall upon Theodore S. & Georglne O. Prokopov
the petitioners ln the wlthln proceedlng, by encloslng a true copy thereof in a
securely sealed postpaJ.d wrapper addressed as follows:

Theodore S. & Georgine O. Prokopov
Box 72, Lake Guynard
Godeffray, New York L2739

and by deposltlng same encLosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servtce withln the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on said wrappef, ls the last known address
of the petLt ioner.

Sworn to before me thls
7 th  day  o f  October ,  1986.

Authorized to admlnister oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October  7 ,  1986

Theodore S. & Georgl"ne O. Prokopov
Box 72, Lake Guymard
Godeffray, New York L2739

Dear Mr. & Mrs. Prokopov:

Please take notlce of the Decision of the State Tax Cornmlsslon enclosed
herewl.th.

You have now exhausted your rlght of review at the adninistrative level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceedlng ln court to revlew an
adverse decislon by the State Tax Connl"ssLon may be lnstituted only under
Article 78 of the Clvll Practice Law and Rules, and must be commenced l"n the
Supreme Court of the State of New York, Albany County, wl"thin 4 months from the
date of thl"s not lce.

Inquirtes concerning the computatlon of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatton and Fl"nance
Audlt Evaluation Bureau
Assessment Review Unit
Bullding #9, State Campus
Albanyr New York 12227
Phone / /  (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

THEODORE S. and GEORGINE O. PROKOPOV

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Articl-e
22 of the Tax Law for the Years l98l  and L982.

DECISION

Peti t ioners, Theodore S. and Georgine O. Prokopov, Box 72, Lake Guymard,

Godeffroy, New \ork I2739, f i led a pet i t ion for redeterminat lon of a def ic lency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

years  1981 and 1982 (F i le  No.  59876) .

A hearing rpas held before Robert  F. Mul l lgan, Hearing Off icer,  at  the

offices of the State Tax Commisslon, Two World Trade Center, New York, New York

on Mareh 4, 1986 at t :15 P.M. Pet i t loners appeared pg E. The Audit  Divls ion

appeared by  John P.  Dugan,  Esq.  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioners are ent i t led to investment tax credits for residen-

tLa l  rea l  p roper ty  bu i l t  to  be  so ld  a t  a  p ro f i t .

I I .  Whether sect ion 583(c) (5) of  the Tax Law, whl,ch provides that recovery

of an erroneous refund nay be rnade within two years fron the naking of the

refund, supersedes the provislon for assessment wlthln three years ln sect ion

683(a)  o f  the  Tax  Law.

FINDINGS OF FACT

t .  Pet i t ioners, Theodore S. and Georgine

one New York State Resident Income Tax Return

the fol lowing investment tax credits:  husband,

O. Prokopov'  f i led separately on

for the year 1981. They claimed

$ 6 4 1 . 6 0 ;  w i f e ,  $ 1 , 2 8 2 . 2 8 .  T h e
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property on which credit  was claimed was described as a thro story colonlal

house acquired in 1980 wlth the prlncipal use rr(r)esldential rental property to

be so l -d  fo r  p ro f i t " .  Refund o f  $1 ,730.32  was requested  and a  re fund o f  $1 '486.04

was al lowed and issued on June 10, 1982. (The di f ference r^tas apparent ly

attr ibutable to withholding and/or est imated tax var lances.)

2. Pet i t ioners f i led a joint  New York State income tax return for 1982 on

which they claimed an investment tax credit  of  $600.70. The property descr ipt ion

and pr incipal use were simi lar to those set forth on the 1981 return'  except i t

was indicated that the house was bui l - t  In 1979. Refund of $1,233.60 was

requested and al lowed. The date of lssuance of the refund does not appear in

the record. Pet i t ionersr return \ras undated; the only assunpt ion that can be

made is that i t  was f i led by Apri l  15, 1983, since there !{as no indicat ion that

it was untimely. Accordlngly, the refund would have been required to have been

issued by  Ju ly  15 ,  1983.

3. On January 24, 1985, the Audit  Divis ion sent a statement of audit

changes to petitioners disal-lowing the clalmed investment tax credits with the

f ollowing explanation :

t 'The property reported on Forn IT-212, or the depreciat ion
schedule attached to your return Ls not considered qual l f ied
for the New York State investment tax credlt  as i t  is not
pr incipal ly used in the product ion of goods by manufactur ing,
processing, assembl- ing, ref ining, mining'  extract ing'  farur-
ing, agr lcul ture, hort icul ture, f lor icul ture, v i- t icul ture or
commerclal  f ishing."

4. On Aprl l  5,  1985, the Audit  Divls lon issued not lces of def lc lency to

pet i t ioners as fol lows:

ADDITIONAL TAX DUE

$  6 4 1 . 6 0
L ,282.28

600 .00

NAME

Theodore S. & Georgine O. Prokopov
Georgine 0. Prokopov
Theodore S. & Georgine O. Prokopov

YEAR

I 9 8 1
1 9 8 1
1982
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The not ices of def ic iency also computed interest due on the def ic lencies.

5. The houses were bui l t  by pet i t ioners for resale at a prof i t .  Pet i t ioners

r irere not able to sel l  them unt i l  af ter the years at issue. During the years at

issue, the houses were rented and rental  income was recelved.

6. Pet i t ioners argue that the disal lowance of the investment tax credlt

for construct ion of real  property used for rental  purposes or for resale at a

prof i t  is discr iminatory. They also argue, ln the al ternat ive, that the

notices of deficiency r^rere not timel-y, since the two year llnitation on assessment

provided for in sect ion 683(c) (5) of  the Tax Law supersedes the three year

l iur i tat lon on assessment set forth in sect ion 683(a) of the Tax Law' with

respect to erroneous refunds.

CONCLUSIONS OF LAW

A. That sect ion 606(a) of the Tax Law provides an investment credit

against personal i .ncome tax. Paragraph (2) ot subsect ion (a) provldes'  in

pert inent part ,  as fol lows:

" (2) A credi. t  shal l  be al lowed under this subsect lon wlth
respect to tanglble personal property and other tanglble
propertyr including buildlngs and structural components of
bui ldings, whl-ch are: deprecl-able pursuant to sect ion one
hundred sixty-seven of the internal revenue code or recovery
property with respect to which a deduct ion is a| lowable
under sect ion 168 of the internal revenue code,- have a
useful  l i fe of four years or more, are acquired by purchase
as def ined in sect ion one hundred seventy-nine (d) of the
internal revenue code, have a si tus in this state and are

r inclpal ly used by the ln the oroduct ion of
manufacturi rocess assemb mlnin

extract ,  agr lcul ture, hort icul ture ulture
v i t i cu l tu re  o r  comerc ia l  f i sh lng . . . emphasis suppt ied).

Reference to recovery property  r^ras added by the Laws of  1982,  Chapter  55.
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(See a lso :  20  NYCRR 103.1(c )  and (d ) .  Th is  regu la t lon  was e f fec t i ve  January  28 ,

1982. )

B. That the bui l -dings constructed by pet l t ioners r ,rere not pr incipal ly

used by the pet i t l -oners in product ion of goods by manufaetur ing, processing or

any of the other means specif ied in the st .atute. Accordingly,  the investment

credits are not al lowable.

C. That the State Tax Conrnission has no jur isdict ion to determLne l f  a

statute is unconst i tut lonal ly discr iminatory.

D. That sect ion 683 of the Tax Law provldes'  ln pert inent part ,  as

fo l lows:

"Sect l-on 683. Limitat lons on Assessment

(a) General .  -  Except as otherwise provided ln this sect lon,
any tax under this articl-e shal-l be assessed within three
years after the return was filed (whether or not such return
was f i led  on  or  a f te r  the  da te  p rescr lbed) .

* * *

(c )  Except ions .  -

* * t r

(5) Recovery of erroneous refund. -  An erroneous refund sha1l
be considered an underpayment of tax on the date made, and an
assessment of a def l-c iency ar is ing out of an erroneous refund
may be made at any time withLn two years from the makLng of
the refund, except that the assessment may be made within five
years from the making of the refund if it appears that any
part  of  the refund was induced by fraud or misrepresentat ion
of  a  mater ia l  fac t . "

E. That while the term "erroneous refundtt is not defined in the Tax Law'

examination of comparable sections of the Internal Revenue Code is useful in

analyzing the New York statute. Sect ion 6501(a) of the Internal Revenue Code

provides as fol lows:
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"(a) GENERAL RULE. - Except as otherwise provided in thls
sect ion, the amount of any tax imposed by this t l t le shal l
be assessed within 3 years after the return was f l led
(whether or not such return rras f l1ed on or after the date
prescr ibed) or,  i f  the tax Ls payable by stanp, at any t tme
after such tax became due and before the expirat, ion of 3
years attet the date on which any part of such tax was pald,
and no proceeding in court  without assessment for the col lect ion
of such tax shal l  be begun after the explrat ion of such perlod."

Erroneous refunds are not l isted as an except ion under sect ion 6501(c) but are

treated separately.  Sect ion 7405 of the Internal Revenue Code provides that

refunds of taxes erroneously ruade after the expirat ion of a period of l imitat ion

or which are otherwise erroneous, may be recovered by civ i l  act ion brought in

the name of the United States. Sect ion 6532(t)  of  the Internal Revenue Code

provides as fol lows:

II(b) SUITS BY UNITED STATES FOR RECOVERY OF ERRONEOUS REFI.]ND.
Recovery of an erroneous refund by sul t  under sectLon 7405 shal l -
be allowed only lf such suit is begun r4rithin 2 years after the
making of such refund, except that such suit may be brought at
any time within 5 years from the maklng of the refund if lt apPears
that any part of the refund was induced by fraud or misrepresenta-
t ion  o f  a  mater ia l  fac t . "

Expl-ration of the two year linLtation for sult to recover an erroneous refund

(Sect ion 6532[b] )  does not bar assessment under the three year l iur i tat lon

(Sect ion  6501[a ] ) .  Warner  v .  Coumiss ioner ,  526 F .2d  1  (9 th  C i r .  1975) .  In

@1, the Ninth Clrcui t  Court  of  Appeals also rejected the taxpayers'c laim

of  es toppe l :

"The appel lants also invoke a form of restoppelr  that rests
on the notion that the Commissioner ought not to make refunds
and reserve the right to get theur back when an ordinary
examination of the return would have indicated that the full
amount of the refund was not al-lowable. Al-asr the Cornmlssloner,
confronted by millions of returns and an economy which rePeat-
edly must be nourished by quick refunds, must first pay and then
look .  Th is  necess i ty  cannot  serve  as  a  bas is  o f  tes toppe l r . t t

( I d .  a t  2 . )



-6-

F. That recognizing that the Federal  and State statutes are disslmi lar to

the extent that the Federal erroneous refund recovery provislon requlres a

civi l  sui t  rather than an assessment,  the pr i-nciples behind each procedure are

the same and the rationale in Warner may be applied here. Expiration of the

two year period in sect ion 685(c) (5) of  the Tax Law does not bar assessment

under  sec t ion  633(a) .  I t  l s  par t i cu la r ly  no ted  tha t  sec t lon  683(c ) (5 )  p rov ldes

that assessment "*"ytt be made at any tlne within two years from the date of the

refund or five years ln the event of fraud or misrepresentation. The language

is pennissive, not mandatory. Accordingly,  the three year period of l - ln i tat lon

app l ies .

G. That since there riras no showing that the refunds were induced by fraud

or misrepresentat ions of a mater ial  fact,  no interest ls due on the def ic iencies.

Sect i-on 684(m) of the Tax Law.

H. That except for cancel lat ion of interest,  the pet i t ion of Theodore S.

and Georgine O. Prokopov ls denied and the not ices of def ic iency are otherwise

sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

(lcT 0 ? 1s6
PRESIDENT


