
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t , lon
o f

Bennett  Poor

for Redetermlnat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York Clty Personal Income
Tax under Chapter 46, Tl t le T of the Adninistrat ive
Code of the City of New York for the Year L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmtsslon, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wlthin
not lce of Decision by cert i f ied mai l  upon Bennett  Poor,  the pet l t loner ln the
withln proceedlng, by encloslng a true copy thereof in a securely sealed
postpaid r^rrapper addressed as fol lows:

Bennett  Poor
26 Alton Court
Brookline, l '1A 02146

and by deposlt lng same enclosed ln a postpald properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the pet l- t loner
herein and that the address set forth on said wrapper is the last known address
of the pett t loner.

Sworn to before me th ls
28 th  day  o f  Janua ry ,  f 9B6 .

4
a.zt trb '

pursuant to TaxiLaw sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 28, 1986

Bennett  Poor
26 Alton Court
Brookline, I,lA 02146

Dear  Mr .  Poor :

Please take not ice of the Decision of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstrative level.
Pursuant to sect ion(s) 690 & I3I2 of the Tax Law and Chapter 46'  Tl t1e T of
the Adninist,rative Code of the City of New York, a proceedlng in court to
review an adverse decislon by the State Tax Commlsslon may be inst i tuted only
under Art,icle 78 of the Clvll Practlce Law and Rulesr and must be cornmenced tn
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inqulrles concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Li t igat ion Unit
Bui lding i l9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureau's Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

BENNETT POOR

for Redeterminat ion of a Def i .c i .ency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Adurinistrat ive Code of the Clty
of New York for the Year L979.

DECISION

Peti t ioner,  Bennett  Poor,  26 ALton Court ,  Brookl ine, Massachusetts 02L46,

f l led a pet i t ion for redeterml"nat ion of a def ic iency or for refund of New York

State personal income tax under Article 22 of the Tax Law and New York Clty

personal income tax under Chapter 46, Ti t le T of the Administrat ive Code of the

Ci ty  o f  New York  fo r  the  yeax  1979 (F l le  No.  49105) .

A formal hearing was held before Brlan L. Fr iedman, Hearing Off icer '  at

the of f ices of  the State Tax Commisslon,  Bui ld ing i f9 ,  State Of f ice Campus,

A lbany ,  New York ,  on  Ap r i l  25 ,  1985  a t  1 :15  P .M.  Pe t i t i one r  apPeared  P to

The Audt t  Div is ion appeared by John P.  Dugan,  Esq.  (Thonas Sacca,  Esq. ,  o f

counsel)  .

ISSUE

Whether petitioner flled his amended New York State income tax return for

the year 1979, contalnlng a clalm for refund, more than three years after said

return was due, thus precludlng his clain for refund.

FINDINGS OF FACT

1. On November 1, 1982, as a result  of  information obtained fron the

Federal /State Tape Match Program, the Audlt  Divis ion issued a Statement of
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Audit  Changes (Assessment Number A821101574C) to pet i t ioner and his wife,

Alwyn C. Poor, which contained the following explanation and computation:

"S lnce  you fa i led  to  rep ly  to  our  p rev ious  le t te r (s ) ,  your  1979
personal income tax liability has been computed from informatl.on
obtained from the Internal Revenue Service under authorizatlon of
Federal  law (sect lon 6103(d) of the Internal Revenue Code).

Interest for late payment or underpayment at the appl icable rate.

Penalty for late f l l lng at 57. per month, maximum 252. Penalty for
late paynent at L7" per month, maximum 252.

1979 NYS 1979 NYS
Joint Joint

Tota l  income 35602.00  35602.00
Itemlzed/standard deduct ion -2400.00 -2400.00
Balance 33202.00 33202.00
Exempt ions  -1400.00  -1400.00
Taxab le  income 31802.00  31802.00

Tax on above 3012.28 967.49
Personal incorne tax due 3012.28 967.49

S e c t l o n  6 8 5 ( a )  ( 1 )  p e n a l t y  6 7 7  . 7 6  2 1 7 . 6 9
s e c r i o n  6 8 5 ( a )  ( 2 )  p e n a l t y  4 6 6 . 9 0  1 4 9 . 9 6
Tota l  pena l ty  1144.66  367 .65

T o t a l  i n t e r e s t  8 4 4 . 6 7  2 7 I . 3 0

T o t a l  d u e  5 0 0 1 . 6 1  L 6 0 6 . 4 4  6 6 0 8 . 0 5 "

Accord ing ly ,  on  September  16 ,  1983,  a  Not ice  o f  Def ic iency  was issued to

A lwyn C.  Poor ,  asser t ing  add i t iona l  tax  due o f  $3 ,979.77 ,  p lus  pena l ty  o f

$1 ,711.29  and in te res t  o f  $1 ,482.63 ,  fox  a  to ta l  due in  the  amount  o f

I

$ 7 , 1 7 3  . 6 9 . '

2.  Pr ior to the yeax L979, pet l t ioner and his wife,  Alwyn C. Poor '  were

residents of the State of Massachusetts.  Early In L979r pet i t ioner and his

wife separated and petltioner moved to New York City r.rhere he resided in the

Since the Not ice of Def lc iency rdas erroneously issued to Alwyn C. Poor
only and not to said Alwyn C. Poor and pet i t loner joint ly,  and slnce an
anended return substant lated that a def ic iency did not existr  the Not ice
of Def lc iency was cancel led at a pre-hearing conference.
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Sevl l le l {otel  and took employment wlth J.  A. Ewing and McDonald, Inc.,  51

Madison Avenue, New York, New York. Alwyn C. Poor continued to live and work

ln Boston, l " lassachusetts.  During L979, she neither reslded ln,  worked in,  nor

spent any t ime ln the State of New York.

3 .  Pet l t ioner  tes t i f led  tha t ,  as  o f  the  Apr i l  15 ,  1980 f l l i ng  dead l ine

for the L979 tax year,  he was unable to properly conpute approximately $10,000.00

worth of business expenses, since such expenses had been lncurred ln South

America in many dl f ferent currencies. On Apri l  14, 1980, he therefore f i led

Forn IT-372, Appltcat ion for Extenslon of Time, and was granted such extension

by the New York State Processlng Divis lon unt i l  June 15, 1980. During the

perlod of said extension, pet i t l -oner was st l l1 unable to compute his busi.ness

expenses, but he test i f ied that he knew that he could f i le amended returns at a

later date which would properly set forth hls business expenses for purposes of

his Federal  and Stat.e returns. Pr lor to June 15, 1980, pet i t loner f l " led a

joint Federal  return with his wife and pet i t ioner f i led a separate New York

State and City of New York return. Alwyn C. Poor f l led a separate l lassachusetts

income tax return f  or the year L979. Pet i . t l -oner test, i f  ied that he mai led the

joint Federal  return and his separate New York State and Clty of New York return

by dropping them in the slot on the fourteenth floor of the bullding wherein he

resided. These returns were never received by the Internal Revenue Service

or the Department of Taxatl.on and Finance.

4. Pet i t ioner and his wife reconcl- led ln Februarlr  1981 and, on February 20,

1981,  A lwyn C.  Poor  moved in to  pe t l t ioner rs  res idence a t  209 East  56 th  S t ree t ,

New York, New York. During the fal1 of 1980 and the spr ing of 1981' pet i t loner

was able to compute hi .s buslness expenses fox 1979 and, on July 31, 1981'

pet i t ioner and his wlfe f l led an anended joint  Federal  return for 1979. The
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amended Federal return was received by the Internal Revenue Service on September 25'

1981. On December 26, 1983r pett t loner and his wi. fe received from the Internal

Revenue Service, a "statement of Adjustment to Your Account" wherein they were

issued a refund in the amount ot $752.94 for the year 1979. Pet i t ioner test, i f ied

that \^rithin a day of his naiLlng of the amended Federal return on July 31,

1981, he also prepared and mai led an amended New York State and Clty of New York

return for the year L979. The amended New York Stat.e and City of New York return

vras a separate, resldent return which included his business expenses and indicated

an overpayment of $804.00 for the year 1979. The Audit  Dlvls lon has no record of

receipt of  such amended return for the yeat L979.

5. In July,  L982, pet i t ioner and his wife again separated and were

subsequent ly divorced. Alwyn C. Poor returned to Boston, Massachusetts and, in

September, L982, pet i t loner moved to Syracuse, New York where he resided unt i l

September ,  l983 .

6. Pet i t ioner test i f ied that he had no knowledge that nel ther his or iginal

nor his amended New York State and City of New York personal income tax returns

had been received by the New York State Department of Taxatlon and Finance untll

he received a Statement of Audlt  Changes in November, 1982. He further test i f ied

that he had been in contact rdith various Department of Taxation and Fl,nance

personnel concerning the whereabouts of his refund since about December, 1981, a few

months after he f i led his amended return for 1979. 0n August 10'  1983, pet i t ioner

and hls wife recelved a let ter f rom the Audit  Divls ionr Central  Income Tax

Sect ion, whlch upheld the Statement of Audit  Changes and which contal .ned a

statement that " the fact that the wlfe l lved and worked ln Boston ln 1979 does

not necessari ly preclude her from f1l lng a New York State return, s lnce the

domici le of the wife normal ly fol lows that of  the husband." Pet i t ioner test, i f led
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that,  upon recelpt of  said let ter of  August 10, 1983, he met with Brian A.

Thayer,  Tax Auditor I I I  in the Syracuse Distr lct  Off ice, who conf irmed the

statement contained in said let ter.  In order to comply with this determinat ion,

petitloner went to H & R Block in Syracuse and had prepared a second amended New

York State and Clty of New York income tax return on October 10, 1983. Thls second

arnended return was fi.led under the status t'married fil ing separately on one returnrl

and included the income of pet l t lonerts wife,  Alwyn C. Poor,  along with the ldent ical

information as to petitionerts income which was contained on the amended return

f i led by pet i t loner on or about July 31, 1981. The second amended return was

signed only by pet i t ioner.  H & R Block also prepared a corrected Massachusetts

tax return for the year 1979 for Alwyn C. Poor which changed her status to that

of a nonresi .dent.  As set forth in the footnote to Findlng of Fact " l t t  herein,

the fact that the Not ice of Def lc iency of September 16, 1983 was erroneously

issued only to Alwyn C. Poor,  together with the fact that the informatlon

contained in the second amended return of October 10, 1983 substant iated that

no def ic iency exlsted, resulted in i ts being cancel led at a pre-hearing conference.

CONCLUSIONS OF LAW

A.  That  sec t ion  687(a)  o f  the  Tax  Law,  in  e f fec t  fo r  the  year  a t  i ssue '

provided as fol lows:

"C1alm for credit or refund of an overpayment of income tax
shall be flled by the taxpayer withln three years from the tine the
return was filed or two years from the time the tax was paid' which-
ever of such periods expires the later,  or i f  no return was f i led,
wlthin two years from the t ime the tax was paid. I f  the clain is
f i led withln the three year period, the amount of the credlt  or
refund shal l  not exceed the port ion of the tax paid ni thin the three
years imnediately preceding the f i l ing of the clalm plus the perlod
of any extension of t ime for f i l ing the return. I f  the clain is not
f i led withtn the Ehree year period, but is f i led wlthln the two year
period, the amount of the credit  or refund shal l  not exceed the
portion of the tax paid during the two years imrnedl.ately preceding
the f l l ing of the claim. Except as otherwise provided in this
sect lon, l f  no claim ls f i led, the amount of a credit  or refund shal l
not exceed the amount which would be allowable if a claim had been
f i led on the date the credit  or refund is al lowed."
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B. That in vlew of the demeanor of pet i - t ioner whi le test i fy ing, his

abllity to produce a copy of his amended Federal income tax return for the year

at lssue along with a copy of Forur IT-372, Appltcat ion for Extension of Tlme to

f l le hls 1979 New York State personal income tax return, his di l igence and

perseverance ln pursing his refund clairn with various personnel of the New York

State Department of Taxation and Finance and hls compli.ance wl-th the dl-rectives

of said personnel,  i t  is hereby found that pet i t ionerrs test imony was credible

and that he has sustained the burden of proof lmposed by sect ion 689(e) of the

Tax Law and sect i .on T46-189.0(e) of Chapter 46, Ti t le T of the Adminlstrat ive

Code of the City of New York in demonstrat ing that an or iginal  New York State

and City of New York income tax return for the year L979 had been tinely flled

and that an amended New York State and City of New York income tax return

claiming an overpayment had been tinely fiLed.

C. That,  general ly,  the domici le of a husband and wlfe are the same.

I lowever,  i f  they are separated, in fact they may each, under some clrcumstances,

acquire their  own separate domlci les, even though there be no judgnent or decree

o f  s e p a r a t i o n  [ 2 0  N Y C R R  1 0 2 . 2 ( d ) ( 5 ) ] .  L n  L 9 7 9 ,  p e t l t i o n e r ' s  w i f e ,  A l w y n  C .  P o o r ,

was domici led in the State of Massachusetts.

D. That according to the def ini t ions furnished by sect ion 605 of the Tax

Law (as in effect dur ing the year in quest ion) and sect i .on T46-105.0 of the

Adninistrat ive Code of the City of New York, a resl-dent individual is one who

is donici led in New York State and/or the City of New York unless he or she

maintains no permanent place of abode in New York State and/or the City of New

York, maintains a permanent place of abode elsewhere and spends not more than

30 days  o f  the  taxab le  year  ln  the  s ta te  and/or  c l t y .  [Tax  Law sec t ion  505(a) (1 ) ;

Adn ln is t ra t i ve  Code sec t ion  T46-105.0(a) (1 )1 .  I f  no t  domic i led  in  New York
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State and/or the City of Nerr York, an indl"vidual rnay nonetheless be deemed a

resident for tax purposes if he or she mal-ntains a permanent place of abode ln

such state and/or city and spends more than 183 days of the taxable year ln

such state and/or ci ty (unless in act l"ve servlce ln the armed forces) [Tax Law

sect ion  605(a) (2 ) ;  Adrn in is t ra t l ve  Code sec t ion  T46-105.0(a)  (2 )1 .  S lnce  A lwyn C.

Poor neither maintained a permanent place of abode ln New York Sate nor spent

in the aggregate more than 183 days of the taxable year in New York State, she

is deemed a nonresident of New York Stat,e for the taxable year 1979 wlthln the

meaning and intent of  sect ion 605(b) of the Tax Law.

E. That the New York adJusted gross income of a nonresl-dent lndividual

renderlng personal servlces as an employee lncludes the compensat ion for

personal servlces enter ing into his Federal  adjusted gross income, but only i f '

and to the extent that,  his servlces were rendered wlthln this State [20 NYCRR

131.4(b)1. Alwyn C. Poorrs sole income Ln 1979 was derl-ved from her employment

in Boston, Massachusetts and, therefore, was not der lved from or connected wlth

New York sources. Accordingly,  such lncome is not taxable for New York State

or City of New York personal income tax purposes. Since Alwyn C. Poor was, for

the taxable year L979, a nonresident of New York and had no New York source

income, she was not a person required to f i le a New York income tax return for

sa id  year .

F. That a return not capt ioned a joint  return and slgned only by the

husband general ly has been held to be a separate return, despite inclusion of

the wifets lncome, especial ly where the return is prepared by accountants

( M c C o r d  v .  G r a n g e r ,  2 O I  F . 2 d  1 0 3 ) .

That pet i t ionerrs credible test imony that he f l led a separate'  amended

New York return on or about July 31, 1981 claining an overpaJment,  that the

second amended New York return, s igned only by pet i t ioner,  bearing a date of
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October 10, 1983 contained ident l-cal  infornat ion as to pet i t ionerts income and

was f i led under the status t 'marr ied f i l ing separately on one return" in rel iance

on the di.rectives of certain New York State Department of Taxation and Flnance

personnel, taken together with the deterrnination contained in Conclusion of Law

"8",  ggpIg, lead to the conclusion that the October 10, 1983 amended New York

return was a separate return of pet i t ioner,  Bennett  Poor,  only.

G. That i t  is the separate, amended New York return containing a claim of

overpayment,  t lmely f i led by pet i t ioner on or about July 31, 1981, which

sustalns pet i t ionerrs claim for refund. Since this return l i las not received

by the Audit Division, the informatlon contained on the second amended New York

return bearing the date October 10, 1983 shal l  be ut i lLzed by the Audit  Divis ion

in computing said refund. Pet i t loner is ent l t led to clalm the ent ire standard

deduct ion whi.ch, on the October 10, 1983 amended return, had been apport ioned

between pe t l t ioner  and A lwyn C.  Poor ,  h is  w i fe .  There fore ,  pe t i t ioner 's  1979

New York State income tax l labi l i ty ls $547.00 rather than the $597.00 l lsted on

the October 10, 1983 return, and his Clty of New York income tax l labi l i ty is

$218.00 rather than the $235.00 set forth on said return. Pet l . t ioner ls ent i t led

to  a  re fund ln  the  anount  o f  $876.00  fo r  the  year  L979.

H. That the pet l t ion of Bennett  Poor is granted and the Audit  Divis ion is

directed to refund the sum of $876.00, together wlth such interest as may be

lawfully owlng.

DATED: Albany, New York

'JAN E 8 BBO

STATE TAX COMMISSION

PRESID


