
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon
o f

Santo C. & Linda Plsani

for Redeterni .nat ion of a Def lc lency or Revisl-on
of a Determinatlon or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 8 1  .

AFFIDAVIT OT MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the withln
not ice of Decislon by cert i f ied mal l  upon Santo C. & Llnda Pisanl,  the
pet i t ioners in the withln proceedlng, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Santo C. & Linda Pisani
3989 E lncres t  Rd.
L lverpoo l ,  NY I3088

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further
hereln and that the address
o f  t he  pe t i t i one r .

Sworn to before me th is
28th day of  January,  f986.

says that the said addressee ls the pet i t loner
set forth on sald wrapper is the last known address

to adnlnister oaths
Ta>f Law sect ion 174

4t

thor lzed
pursuant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o r

sant,o c.  & Llnda Pisani

for Redeterminat ion of a Def ic iency or Reviston
of a Determl-nat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 8 1 .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State 1"16 f ,emmlssion, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the r^t i thin not lce
of Decislon by cert l f l .ed mal l  upon Kenneth Makowskl,  the representat ive of the
pet l t ioners in the withln proceeding, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Kenneth Makowski
Shirokl  Associates
499 S.  War ren  St .
Syracuse,  NY 13202

and by deposl t ing
pos t  o f f i ce  unde r
Serv ice wl th ln the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the sal"d addressee ls the rePresentat ive
hereln and that the address set forth on sald wrapper ls the

of the representat ive of the pet i t loner.

Sworn to before me thls
28 th  day  o f  January ,  1986.

to adml
pursuant to Tax Law sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E h r  Y O R K  1 2 2 2 7

January 28, 1986

Santo C. & Linda Plsani
3989 E lncres t  Rd.
Llverpool,  NY 13088

Dear  Mr .  &  Mrs .  P lsan l :

Please take not lce of the Decision of the State Tax Comnisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse declsion by the Stat,e Tax Commission nay be lnstl-tuted only under
Art lc le 78 of the Civ1l  Pract lce Law and Rules, and must be coumenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning Ehe computatlon of tax due or refund allowed in accordance
wl th th is  decis lon may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltlgation Unlt
Bul lding i f  9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet l t loner ts  Representa t , i ve
Kenneth Makowski
Shlroki  Assoclates
499 S.  Wat ren  St .
Syracuse,  NY 13202
Taxing Bureauf s Representat ive



STATE OF NET'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SANTO C. AND LINDA PISANI

for Redetermlnat ion of a Def lc iency or for
Refund of Personal Incorne Tax under LtticLe 22
of the Tax Law for the Year 1981.

DECISION

Pet i t i .oners ,  Santo  C.  and L inda P lsan i ,3989 E lmcres t ,  Road,  L iverpoo l ,  New

York 13088, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1981 (Fl le

N o .  4 7 8 4 2 )  .

A heari .ng was held before Arthur S. Bray, Hearing Off icer,  at  the off lces

of the State Tax Commission, 333 East Washington Street,  Syracuse, New York, on

Ju ly  8 ,  1985 a t  3 :00  P.M. ,  w i th  a l l  b r i .e fs  and documents  to  be  submi t ted  by

July 31, 1985. Pet i t ioner appeared by Shiroki  Associates (Kenneth Makowski,

P .A. ) .  The Aud i t  D iv ls ion  appeared by  John P.  Dugan,  Esq.  (James De l la  Por ta ,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the

cla ined by Santo

contr ibut ion of

Audit  Divis lon properly disal lowed a bad

C. Pisani on the ground that the amount

cap i ta l .

debt .  deduct lon

cla lmed represented a

FINDINGS OF FACT

1. Santo C. Pisani f l led a New York State Resident Income Tax Return for

1981.  On th is  re tu rn ,  he  repor ted  a  shor t - te rm cap i ta l  loss  o f  $151559.66 .

,

C .

On June 22,  1983,  the Audi . t  Div is ion issued a Not ice of  Def ic iency to

and L inda Pisani  asser t ing a def ic lency of  personal  income tax 1n theSanto
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amount  o f  $11036.30 ,  p lus  in te res t  o f  $176.10 ,  fo r  a  to ta l  amount  due o f

$1 ,2L2.40 .  The Sta tement  o f  Aud i t  Ad jus tnent ,  wh ich  was issued March  11 ,  1983,

stated that the loss of $15,559.66 was disal lowed slnce the amount involved was

a contr ibut ion of capital  to Li t t le Gem Diner,  Inc. and not a bad debt loss as

claimed. At the hearing, the Audit  Dlvls ion requested that Llnda Plsanl 's name

be removed from the Not ice of Def ic lency since the tax return which 1ed to the

asserted def lc iency was f i led by Santo C. Pisani only.

3 .  L i t t le  Gem Diner ,  Inc .  ( r 'L l t t le  Gem")  opera ted  a  d i ,ner  in  Syracuse,

New York. In 1981, the stockholders and off icers of Li t t le Gem were Louis Adornato,

who was the president;  Santo Pisani,  who was the secretary; and Frank Winters, who

was the treasurer.

4. During the period in lssue, Mr. Pisani,  Mr. Adornato and Mr. Winters

rdere stockholders in a corporat lon which operated a truck stop and motel

complex. On or about Apri l  30, 1981, each of the foregolng individuals drew a

bonus of $15,559.00 from thls corporat ion and deposited the funds into their

personal accounts. They then withdrew these funds and deposited thern into the

account of Li t t le Gem.

5. The bonus funds were provided to Li t t le Gem in order to enable i t  to

sat lsfy i . ts creditors.  The pr incipals wanted the credit  rat ing of Ll t t le Gen

to remai.n sound because they planned to contlnue the operation of the dl"ner as

par tners .

6. 0n or about

enti.ty and the same

the operat ion of the

7.  L i t t le  Gen

June 30, 1981, Ll t t le Gem was dissolved as a corporate

lndividuals who !,rere stockholders of Little Gem continued

dlner as a partnership.

and the successor partnership had the same creditors.
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8. For the f iscal  year ended June 30, 1979, Li t t le Gen had taxable income,

before  a  ne t  opera t ing  loss ,  o f  $11,613.00 .  For  the  f i sca l  years  ended June 30 '

1980 and June 30 ,  1981,  L i t t le  Gem repor ted  on  l t s  federa l  re tu rns  losses  o f

$11,830.94  and $10,042.67 ,  respec t ive ly .  Dur ing  each o f  the  f i sca l  years  ended

June 30 ,  1978 th rough June 30 ,  1980,  L i t t le  Gemrs  cap l ta l  s tock  was va lued a t

$4r000.00. I t ,  reported a retained earnings def ic i t  dur ing the same three year

per iod .

9 .  In  1981,  L i t t le  Gen had to ta l  asse ts  o f .  $42,298.49  and.  to ta l  l l ab l l i t ies

o f  $81,957.25  resu l t ing  in  a  re ta ined earn ings  de f ic i t  o f  $43,658.76 ,

10. No evidence was presented as to whether Li t t le Gem executed a note

promising to repay the funds that were transferred to i t  in 1981; whether Li t t le

Gem ever paid lnterest on the money that was transferred to i t ;  or whether there

were f ixed repayment dates for the funds that were transferred to Li t t le Gen.

CONCLUSIONS OF LAW

A.  That ,  dur ing  the  per iod  in  i ssue,  Treas  Reg.  $1 .166-1(c )  Prov ided '  in

p a r t :

"Bona f ide debt  requi . red.  Only a bona f ide debt  qual i f ies for
pu rposes  o f  sec t j on  166 .  A  bona  f i de  deb t  i s  a  deb t  wh i ch  a r i ses
from a debtor-credi tor  re lat ionship based upon a val ld  and enforceable
obl igat ion to pay a f i .xed or  determinable sum of  money.  A g i f t  or
contr ibut ion to capi ta l  shal l  not  be consldered a debt  for  purposes
o f  s e c t i o n  1 6 6 . "

B.  That  pet i t ioner  Santo C.  Pisani  has fa l led to susta in h is  burden of  proof

by establ ish ing that  there ex ls ted a bona f ide debtor-credi tor  re lat ionship

between h imsel f  and L i t t le  Gem based upon an obl igat ion to pay a f ixed or

de te rm inab le  sum o f  money  (T reas .  Reg .  51 . I66 - I [ c ] ;  Tax  Law $689 [e ] ) .  I ndeed ,

in v iew of  the poor f inancla l  s l tuat ion of  L i t t le  Gem, i t  is  quest ionable whether

pet i t ioner  expected a return of  the funds provided.  Accordingly ,  the Audi t
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Divis ion properly determined that pet l t ioner r i las not ent i t led to claim the bad

debt deduct ion at issue.

1s

in

C. That,  in accordance wlth

cancel led insofar as i t  appl ies

al l  other respects, denied and

DATED: Albany, New York

f rr,! es1$96

Find ing  o f  Fac t  "2" ,  the  Not lce  o f  Def ic lency

to pet i t ioner Linda Pisani and the pet i t lon ls,

the Not ice of Def ic i .ency is otherwise sustained.

STATE TAX COMMISSION

PRESIDENT


