
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the ?etition
o f

Nlcholas & Christ ina Pavlou

for Redeterminat i-on of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic l-e(s) 22 of the Tax Law for the
Y e a r s  L 9 7 9  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 28th day of Apri l ,  1986, he/she served the within
not ice of Decision by cert l f ied mai l  upon Nicholas & Christ ina Pavlou the
pet i t ioner in the withln proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid hrrapper addressed as fol lows:

Nicholas & Christ ina Pavlou
623 Bel- levue Ave. North
Yonkers ,  NY 10703

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
28 th  day  o f  Apr l l ,  1986.

that the said addressee is the pet i t ioner
forth on said wrapper ls the last knom address

Aut r i zed  to ln is te
nt to Tax Law sec



STATE OF NEhI YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o t

Nicholas & Chr is t ina Pavlou

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat lon or  Refund of  Personal  Income
Tax under Ar t tc le(s)  22 of  the Tax Law for  the
Y e a r s  L 9 7 9  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 28th day of Aprl l ,  1986, he served the within not lce of
Decision by cert i f ied nal l  upon James Kot iadis,  the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid ! i l rapper addressed as fol lows:

James Kotiadis
29 Broadway
New York, NY 10006

and by deposi t lng same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus lve care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the saLd addressee is  the representat lve
of  the pet i t loner  here in and that  the address set  for th on said wrapper is  the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is
28 th  day  o f  Ap r i l ,  1986 .

Lzed to adminis ter
nt to Tax Law sect



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

A p r l l  2 8 ,  1 9 8 6

Nlcholas & Chrlstlna Pavlou
623 Be]-]-evue Ave. North
Yonkers, NY 10703

Dear  Mr .  &  Mrs .  Pav lou :

Please take not lce of the Decision of the State Tax Conmlssion enclosed
herewlth.

You have now exhaust,ed your right of review at the administratlve level.
Pursuant to section(s) 690 of. the Tax Law, a proceeding l.n court to revlen an
adverse decl"sion by the Stace Tax Conmission may be lnst i tuted only under
Art lc le 78 of the Civl l  Pracclce Law and Rulesr aod must be comnenced ln the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th ls  no t lce .

Inquirles concernlng the computation of tax due or refund allowed tn accordance
with thls decislon nay be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment Review Unit
Bul ldlng / f9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yoursr

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Peti t ioner t  s Representat ive :
Janes Kotiadls
29 Broadway
New York, NY 10006



STATE 0F NEI4r YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NICHOLAS PAVLOU and CHRISTINA PAVLOU

for Redetermlnat lon of a Def ic iency or for
Refund of Personal Income Tax under AttIcLe 22
of the Tax Law for the Years 1979, 1980 and
1 9 8 1 .

DECISION

Petit,ioners Nicholas Pavlou and Christina Pavlos, 623 Bellevue Avenue

North, Yonkers, New York 10703, f l led a pet i t lon for redeternl .nat lon of a

deficiency or for refund of personal l.ncome tax under ArtlcLe 22 of the Tax Law

f o r  t h e  y e a r s  1 9 7 9 , 1 9 8 0  a n d  1 9 8 1  ( F l l e  N o s . 5 1 7 5 8  a a d  5 1 7 5 9 ) .

A hearing was held before ALlen Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax CommissLon, Two World Trade Cent,er,  New York, New

York, on December L7, 1985 at 9:15 A.M. Pet l t loner appeared by Janes Kot l .adls

and Socrates Scott  L.  NLcholas. The Audit  Divis ion appeared by John P. Dugan'

Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audit  DLvlslon properly attr lbuted addit ional personal

lncome to pet l t ioners ln the form of construct lve dlvidends based on a sales

tax audit  of  a corporat ion of whlch pet i t looers rdere the sole shareholders.

II. Whether certain adjustnents made as the result, of an income tax field

audlt  were proper.

FINDINGS OF FACT

1 .  Pet i t l "oners, Nicholas

Income Tax Resldent Return for

& Christ ina Pavlou, f i led a New

each of the years 1979 and 1980

York State

under fll lng
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status "marr ied f l l lng separately on one returnrr.  For 1981, they fLled their

recurn under f l l ing status t tmarr led f i l lng jolnt  reLurn".

2. On Oct,ober 31, 1983, the Audit  Divl .s lon lssued a separate Statement of

Personal Income Tax Audit  Changes to each pet i t ioner basedl in part '  on the

result ,s of a sales tax audit  conducted for the perlods December 1, 1978 through

August 31, 1981. Said statements tncorporated the fol lowing adjustments:

a - To Nl,cholas Pavlou
ttconstrffiom Nlcks

Clover-Le"6 !g|1, Inc.
Taxable Capltal Gain
Line-2 addit lon -  Capltal  Gain
Forglveness of Corporated (sic) Debt
Bad Debt  D isa l lowed $40,000.00
Capital  Loss Dl"sal lowed
Capital  Loss Carryover Disal lowed
Medleal Adjustnent Due to Change ln AGI
Interest Income Real located
Exenpt lon Real located
1981 Return Converted to Separate Returns
Reallocated Taxable Income
Standard Deduct,ion
Net Adjustment

b -  To Chrlst ina Pavlou
"construffi Nlcks

Clover -Leaf  De l i ,  Inc .
Taxable Capital Gain
LLo'e 2 Addltion - Capital Gain
Bad Debt  D lsa l lowed $40,000.00
Capital  Loss Disal lowed
Capital  Loss Carryover Dlsal- lowed
Medlcal Adjustnent Due to Change in AGI
Interest Income Reall-ocat,ed
Exemption Real located
1981 Return Converted from Joint to

Marrled Ftllng Separate
Reallocated Taxable Income
Net Adjustment ffi

3.  Based on the aforestated adjustments, four (4)

were issued agaLnst pet l t loners on February 2, 1984 as

197 9

$ 2 4 , 5 6 r . 6 4

620.87
L ,503 .64

$26,686 .L5

r97 9

$24,56L.63

620.86
(  1  , 503  . 64 )

I  9 8 0 1 9 8 1

$23 ,788 .54 $  8 ,086 .50
L ,740 .60

435 .15
34 ,184 .00

I  , 500 .00
1  , 500 .00

750 .00

ffi
I  980

( 6 ,514 .00 )
(500 .00 )

Sfi'3F

1 9 8 1

$23 ,788 .64 $  8 ,086 .50
I  , 740  . 60

435 .15

1  ,500  .00
1  , 500 .00

(7s0.oo)

(7  ,922.00)
$zm55:a $  3 ,840 .25 "

not ices of def ic lency

fo l lows:
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a - against Nicholas Pavlou, assertl-ng additlonal personal
income tax  o f  $5 ,910.95  fo r  the  years  1979 and 1980 '
p e n a l t y  o f  $ 2 9 5 . 5 5 ,  p l u s  i n t e r e s t  o f  $ 2 ' 3 0 L . 2 9 '  f o r  a
t o t a l  d u e  o f  $ 8 , 5 0 7 . 7 9 .

b -  against Nicholas Pavlou, assert ing addlt lonal personal
income tax  o f  $4 ,010.51  fo r  the  year  1981,  pena l ty  o f
$ 2 0 0 . 5 2 ,  p l u s  l n t e r e s t  o f  $ 8 5 3 . 1 5 ,  f o r  a  t o t a l  d u e  o f
$ 5 , 0 6 4 .  1 8 .

c -  agatnst Christ ina Pavlou, assert lng addit lonal personal
lncome tax  o f  $5 ,304.66  fo r  the  years  1979 and 1980,
p e n a l t y  o f  $ 2 6 5 . 2 4 ,  p L u s  l n t e r e s t  o f  $ 2 , 0 5 8 . 3 0 ,  f o r  a
to ta l  due o f  $7  ,628.20 .

d -  agalnst Christ lna Pavlou, assert lng addlt lonal personal
lncome tax  o f  $113.61  fo r  the  year  1981,  pena l ty  o f
$5 .68r  p lus  ln te res t  o f  $24.L6 ,  to r  a  to ta l  due o f
$143.4s .

A11 of the aforestated penalt les were asserted for negl lgence pursuant to

sec t lon  685(b)  o f  the  Tax  Law.

4. On February 16, 1983, pet l t ioners executed a consent form extending

the perlod of l ln l tat ion on assessment for the taxable year ended Decenber 31,

L979 to any t ime on or before Apri l  15, 1984.

5. Durlng the years at issue pet i t ioners rdere off l ,cers and the sole

shareholders of Nickrs Clover-Leaf Del icatessen, Inc. (" the Corporat lon").

6 .  The corpora t ion fs  p remtses  were  des t royed by  f l re  on  Ju ly  24 ,  1981.

A11 books and records were destroyed in the f l re except the general  ledger '  a

copy of the 1980 federal  lncome tax return, and coples of sales tax returns'

forms ST-100, which were l -n the custody of pet l t ionerst accountant,  Mr.

Robert  Hochhauser.

7. Slnce inadequate records were avallable, taxable rati.o and narkup

tests could not be perforned for the sales tax audlt .

8.  On July 29, 1981, pet i t lonersr accountant submitted a schedule of the

Corporat lonrs sales f igures for the months of January through June 1981 to the

"Publ ic Adjusters Department".  Sald schedule was subnlt ted with respect to the
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aforesaid f i re.  The sales f lgures reported thereon were speclf ic odd anounts.

NothLng in the schedule indicated that the sales f igures were est lmated.

9. The sales f igures reported in the aforesaid schedule were 21 .9587.

greater than those reported on the sales tax returns. Accordlngly,  reported

sales for the entire audlt perlod were increased by sald percenEage, yielding

aud l ted  gross  sa les  o f  $714,850,72 ,  Repor ted  gross  sa les  were  $586 '145.00 .

Applytng a taxable ratio of 37.462 yLeLded an amount for addltional sales tax

due for the audlt  per lod of $61902.40, whlch \ras consented to and pald by the

pet i t ioners .

10. Since lnadequate records were avai lable for the performance of an

income t,ax audlt, the addl"tional gross sales per the sales tax audit were

attr ibuted to pet i t ioners as addit ional income tn the nature of construct ive

divldends from the Corporat lon, which were divlded equal ly between pet i t ioners

for each of the years at lssue.

11. Although pet i t ioners consented to the sales tax assessed, they now

contend that the sales reported on the forms ST-100 were accurate and that

the sales reported l"n the aforesaid let ter f rom thelr  accountant l tere est imated.

To support  such content l-on, pet, l t loners subnlt ted an aff idavi t ,  sworn to by Mr.

Hochhauser on June 25, 1985, wherel"n he stated that the sales f lgures he

previously reported in hls let ter of  JuLy 29, J.981 rrwere derived from memory

and intended only to be est imates".

12. The record indlcates that the Corporat ion made loans to pet i t loner

Nicholas Pavl-ou. The balance of sald loans outstanding appeared on the Corpor-

a t ion 's  ba lance sheet  as  an  asset  o f  $34,184.00  as  o f  December  31 ,  1980.  The

balance sheet for December 31, 1981 showed no such loans. Accordlngly,  the
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Audlt Division determlned that the corporatlon forgave the debt, thereby

creating taxable lncome ln said amount to Mr. Pavlou.

13. Although petttloners alleged that no such loans existed and the

balance sheet reporting of such loans represented an accounting error, no

credible evidence was submitted to support such allegatlon.

L4, A long tern capltal  loss attr ibutable to a bad debt of $40,000.00 was

claimed on pet i t ionersr 1980 tax return and disal lowed for lack of substant iatLon.

The related 1980 capltal  loss deduct, ion of $3,000.00 and 1981 loss carryover

deduct lon of $3,000.00 result tng from such clalmed bad debt were also disal lowed.

Although petltloner Christlna Pavlou clalmed the bad debt arose from loans to

her brother,  whose busLness subsequent ly went bankrupt making such debt worthless,

no evidence l{as subnltted to show that a bona fide debt exLsted; that funds

\rere actual ly transferred to her brother from pet i t lonersr accounts; or thaC

petltioner had the funds available to make such loan.

15. Pet i t lonersr 1981 return was changed by the Audit  Divls lon from a Jolnt

return to separate returns. The result ing recomputat ion was to the benef l t  of

pet l t i "oners and the adjustments uade with respect to such change of f l l lng status

were not contested.

CONCLUSIONS OF LAW

A. That where there is some factual basls for decidlng that the tax return

as f i led does not accurately ref lect the true lncome received by a taxpayet '

the Audit Division may determine proper lncome usl-ng tndlrect nethods (see

H o l l a n d  v .  U n i t e d  S t a t e s , 3 4 8  U . S .  L 2 L , 1 3 1 - 1 3 2 ) .  T h e  s a l e s  t a x  a u d l t  c o n d u c t e d

by the Audlt  Dlvis ion revealed $6,902.40 ln sales tax due. Such determinat lon

provided a factual basis for deciding that the income reported by pet l t ioners on

their income tax returns nas not accurate and, thus, the Audit Dl.vision properly
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used the sales tax audl-t flndlngs in its calcualtion of lncome tax. Nowhere tn

the Tax Law or regulat lons ls the Audit  Dlvls ion precluded from ut l l lz lng the

results of an audlt  conducted under one art ic le of the Tax Law ln an audlt

conducted under another art lc le.

B. That pet i t loners have fai led to sustaln their  burden of proof,  lmposed

pursuant to sect lon 689(e) of the Tax Law, t ,o show that they are properly

ent i t led to a bad debt deduct ion or that the adjustment nade with respect to

the forglveness of loans by the corporat ion nas erroneous or lmproper.  Accordlngly,

the adjustments nade wlch respect to the bad debt deduct ion and the forgiveness

of loans are sustalned.

C. That the pet i t ion of Nlcholas Pavlou and Chrl"st ina Pavlou is denled

and the  no t ices  o f  de f ic iency  lssued Februat !  2 ,1984 are  sus ta lned together

wLt,h such addltlonal penalty and interest, as nay be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

APR 2 s 1900
PRESIDENT

COMMSSIONER


