
STATE OF NEI4I YORK

STATE TAx COMMISSION

In the Matter of the Pet i t l "on
ot

Angelo Paris i

for Redeterml.nat ion of a Def lc iency or Revision
of a Determination or Refund of Personal Income
Tax under Art,l-cle 22 of Ehe Tax Law for the Years
L 9 7 9  -  1 9 8 1 .

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before me this
17 th  day  o f  January ,  1986.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornrnission, that he is over 18 years of age, and that on the
17th day of January, 1986, he served the within not ice of Decislon by cert i f ied
rnai l  upon Angelo Paris i ,  the pet l t loner in the wlthin proceeding, by encloslng
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

AngeIo Paris l
I  1 Birch St .
Mr. Vernon, NY LO552

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a
posE off ice under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

AFFIDAVIT OF MAILING

that  the said addressee i .s  the pet i t loner

forth on said rrrapper is the last known address

Author ized to te r  oa ths
pursuant to Tax Lbw sec t lon  174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion
o f

Angelo Paris i

for Redeterminat ion of a Def ic iency or Revislon
of a Determinat.lon or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 9  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnission, that he Ls over 18 years of age, and that on the
17th day of January, 1986, he served the within not ice of Decision by cert l f ied
rnai l  upon Dennis E. GIazer,  the representat ive of the pet i t ioner in the withLn
proceeding, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Dennis E. GLazer
15 Cent re  S t .
Mt.  Vernon, NY 10552

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet l t ioner herein and that the address set forth on said r trapper l -s the
last knorrn address of the representat ive of the pet i t ioner.

Sworn to before me thi-s
17 th  day  o f  January ,  1986.

is te r  oa t
sec t ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I 4 I  Y O R K  1 2 2 2 7

January  17 ,  1986

Angelo Paris i
1 1  B i r c h  S t .
Mt.  Vernon, NY 10552

D e a r  M r .  P a r t s i :

Please take nottce of the Decision of the State Tax Conmi"sslon enclosed
herewith.

You have now exhausted your r ight of  revlew at the adninlstrat ive level.
Pursuant to sect ion(s) 690 of.  the Tax Law, a proceedlng in court  to revielr t  an
adverse decision by the State Tax Commissl .on may be lnst l tuted only under
Article 78 of the Clvil Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquirles concerning the computati.on of tax due or refund allowed ln accordance
with this decislon mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Li . t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (5i8) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t loner rs  Representa t tve
Dennls E. GLazex
15 Cent re  S t .
Mt.  Vernon, NY L0552
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of
o f

Charles

the Pet l t lon

Bruner

says that  the sai .d addressee ls  the pet l t ioner

set  for th on sald wrapper ls  the last  known address

AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ic iency or Revislon
of a Determinat lon or Refund of Personal Income
Tax under Artl"cle 22 of the Tax Law for the Years
L 9 7 9  -  1 9 8 I .

State of  New York :
s s .  :

County of A1bany :

Davld Parchuck, being duly sworn, deposes and says that he l-s an employee
of the State Tax Commisslon, that he is over 18 years of age, and that on the
lTth day of January, 1986, he served the withln not ice of Decislon by cert i f ied
mai l  upon Charles Bruner,  the pet i t ioner in the within proceeding, bI
enclosing a true copy thereof in a securely sealed postpaid r l rapper addressed
as fo l lows:

Charles Bruner
9 5 6  E .  8 4 r h  S r .
Brook lyn ,  NY 11236

and by deposit lng same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further
herein and that the address
of  the  pe t i t loner .

Sworn to before me this
17 th  day  o f  January ,  1986.

Author ized to cer oathsn ln
Lafpursuant to Tax sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Char les

the Pet i t ion

Bruner AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 9  -  1 9 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes
of the State Tax Commlssion, that he is over 18
17th day of January, 1986, he served the withln
nai l  upon Warren M. Burdr the representat ive of
proceeding, by enclosing a true copy thereof in
rdrapper addressed as fol lows:

Warren M. Burd
1539 Frankl in Ave.
Mineo la ,  NY 1150f

and says that he is an enployee
years of age' and that on the
not lce  o f  Dec is ion  by  cer t l f ied
the petltl-oner ln the ldithln
a securely sealed postpaid

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner hereln and that the address set forth on sald wrapper is the
last knorsn address of the representat ive of the pet i t ioner.

Sworn to before me this
17th day of  January,  f986.

n i l ter  oaths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 17, 1986

Charles Bruner
9 5 6  E .  8 4 t h  S t .
Brook lyn ,  NY 11236

Dear Mr. Bruner:

Please take not lce of the Decislon of the State Tax Comrnlssion enclosed
herewith.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to reviehr an
adverse decislon by the State Tax Cornmlssion nay be inst l tuted only under
Artiele 78 of the Clvll Practice Law and Rules, and must be cornrnenced in the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t ice .

Inquir les concerning the computat ion of tax due or refund al lowed In accordance
with this declslon may be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Lltigatlon Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours '

STATE TAX COMMISSION

cc :  Pet l t loner rs  Representa t lve
Warren M. Burd
1539 Frankl in Ave.
M i n e o l a ,  N Y  1 1 5 0 1
Taxi.ng Bureau I s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet i t ion

o f
:

ANGELO PARISI

for Redeterninat lon of a Def ic iency or for
Refund of Personal Income Tax under ArtLcle 22 :
of  the Tax Law for the Years 1979, L980 and
1 9 8 1 .  :

.  DECISION

In the Matter of the Pet i t ion
:

o f

CHARLES BRUNER
:

for Redeterninat ion of a DefLciency or for
Refund of Personal Incone Tax under Artjcl.e 22 :
of  the Tax Law for the Years L979, 1980 and
1 9 8 1 .  3

Pet i t ioners, Angelo Paris i ,  11 Blrch Street,  Mount Vernon, New York 10552,

and Char les  Bruner ,956 East  84 th  S t ree t ,  Brook lyn ,  New York  11236 '  f i l ed

pet i t ions for redeterminat ion of def{ciencies or for refunds of personal incone

tax under Art ic le 22 of the Tax Law for the years 1979, 1980 and 1981 (Fi le

Nos. 49342 and, 49343).

A consolidated hearing was held before Allen Caplowaith, Hearing Officer'

at  the off ices of the State Tax Comrnlssion, Two World Trade Center,  New York,

New York, on NIay 24, 1985 at 10:00 A.M. Pet i t ioner Angelo Paris l  appeared by

Dennis E. Glazer,  Esq. Pet i t ioner Charles Bruner appeared by Warren M. Burd,

Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (Herbert  Kamrass,

E s q . ,  o f  c o u n s e l ) .
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ISSUES

I .  Whether pet i t ioner Angelo Paris i  is subject to a penalty pursuant to

sect lon e85(g) of the Tax Law as a person who wi l- l fu l ly fai led to col lect,

truthfully account for and pay over the New York State $/lthholding taxes due

fron Video Software & Product ion Center,  Inc. for the years 1979, 1980 and

1 9 8 1  .

I I .  Whether pet i t ioner Charles Bruner is subject to a penalty pursuant to

sect ion 085(g) of the Tax Law as a person who wi11fuL1y fai led to col lect '

truthfully account for and pay over the New York State withholdlng taxes due

f ron  V ideo Sof tware  & Produc t ion  Center ,  Inc .  fo r  the  years  1979,1980 and

1 9 8 1  .

FINDINGS OF FACT

1. Vldeo Software & Product ion Center,  Inc. (hereinafter t 'VSPr') '  380

Walnut Street,  Yonkers, New York 10701, fal led to pay over the New York State

personal income taxes wlthheld fron the lrages of its employees for the

fol lowlng perlods:

Withholdlng Tax Period

September  1 ,  1979 th rough December  31 ,  1979
June 1, 1980 through December 31, 1980
January 1, 198I through Decernber 31, 1981

Total

Anount

$ 7  ,273 .75
9 , r79 .25

1 0 , 9 1 8 . 9 0
ffi

2. On October 24, 1983, the Audit  Divls ion issued a Statement of

Def ic iency in conjunct ion with a Not ice of Def lc lency agalnst pet i t loner Angelo

Paris i  wherein a penalty was asserted pursuant to sect lon 085(g) of the Tax Law

for an amount equal to the New York State wtthhol-ding taxes due from VSP for

the aforestated periods. Such penalty was asserted on the grounds that

pet i t ioner rras a person required to col lect,  t ruthful ly account for and pay

over said taxes, and that he wiL1fu11y fai led to do so. A slur i lar set of
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documents was lssued under the same date against petitloner Charles Bruner.

The def ic iency asserted thereln and the Audit  Divls ionrs grounds for assert ing

such def lc iency were ident lcal  to those r{ i . th respect to pet i t ioner Angelo

Paris i- .

3.  Pr ior to 1970, pet i t ioners were enployed as videotape operators by

Video Flight, a wholly-owned subsidiary of Sony Corporation. In or about 1970,

pet i t ioners rsere not l f ied by Sony Corporat ion of i ts intent to terminate the

operat ions of VLdeo Fl lght.  Subsequent ly,  pet l t ioners, together with two other

lndividuals, purchased Vldeo Flight from Sony Corporatlon for a nomlnal fee and

cornmenced operations as VSP.

4. Both pet i t loners were off icers and shareholders of VSP. Angelo Paris l

held the off ice of Vice President and Charles Bruner held the off ice of

Treasurer.  The other two off icers and shareholders of VSP lnvolved in the

purchase were Kenneth Wise, who held the off ice of President,  and John San

Pietro, who hel-d the off lce of Secretary. Pet i t ioners cont inued to funct ion in

their  capaclty as videotape operators for VSP. Mr. Wise, as President '  hlred

and f i red employees; signed tax returns and payrol l  checks of VPS; and

determined which credltors r i rere to be paid.

5. In early 1980, pet l t ioners were advised by Mr. lJ ise that VSP was

experlencing financial- difficultLes and in order to remedy the situatlon, he

was going to retain the services of a f inancial  consultant.

6.  On Aprl l  18, 1980, VSP entered into an agreement with Edward J.

Kreuter ("EJKtt) .  Sald agreement provided in pert inent part  as fol lows:

"That for One Dollar ($1.00) and other good and valuable consi-
derat ion, VSP agrees to engage EJK as i ts Financial  Consultant for a
period of three years. However,  the amount of t ime and the place of
sueh consult ing work shal l  be at the sole dlscret lon of EJK.



VSP agrees to pay EJK,
Do l la rs  ($700.00)  per  week
weekly.  Such fee, however,

- tL-

or h is  ass ign,  a fee of  Seven l lundred
for  156 consecut ive neeks,  to  be paid
wi l l  be exclus lve of  tax shel ters.

EJK further represents to VSP that he has other buslness
J.nterests and VSP hereby agrees to permit EJK to both rnake and
recelve telephone cal1s, as wel l  as permit  individuals to contact and
visl t  hin whl le on the premises of VSP, which would be for business
purposes other than conducted for VSP.

VSP hereby gives to EJK, or his assign, an opt i .on to purchase
for One Dol lar ($1.00),  Twenty-Five Percent (252) of the corporate
stock of VIDEO SOFTWARE PRODUCTION CENTER, INC., VIDEO INNOVATIONS'
INC. and a corporat ion to be named, that wi l l  hold good t i t le to the
property at 380 Walnut Street,  Yonkers, New York.

The stock which EJK has an opt ion to purchase wi l l  be endorsed
in blank and escrowed to Reuben Blum, Esq.,  at  292 Madlson Avenue,
New York ,  N.Y. ,  un t i l  such  t lme as  EJK executes  h ls  op t ion .

The foregoing const,itutes the only understandlng and agreement
between the part ies hereto and cannot be changed or rnodif l .ed oral ly."

7. The aforestated agreement was executed by Edward J. Kreuter;  VSP

by Kenneth Wise, President;  Video Innovat ions, Inc. by Kenneth l r l ise'

Presi .dent;  and by the aforestated shareholders of VSP indlvidual ly.

8 .  On Ju ly  22 ,  1980,  VSP entered  in to  an  agreement  w l th  Inex  Co. ,  a

sole proprietorshi .p owned and operated by Edward J. Kreuter,  for the

purpose o f  bor rowing  $140r000.00 .  Sa id  agreement  p rov ided '  ln  per t inent

p a r t ,  t h a t :

"WIIEREAS, BORROWER (VSP) desi.res to borrow the sum of one
t lundred Forty Thousand ($140,000.00) Dol lars to BORROWER' pusuant to
the terms and condit ions hereinafter set forth;  and

WHEREAS, GUARANTORS (shareholders of VSP) are wllling to execute
a joint ,  several  and uncondit ional guaranty of the repayment of the
loan to be made by LENDER (Inex Co.) to BORROI{ER, and BORROWER and
GUAMNTORS are willing to agree to the terms and condltlons of this
agreement,  as hereinafter set forth,

NOW, THEREFORE, in conslderat lon of Ten ($t0.00) Dol lars and
other valuable conslderat ions, each to the other in hand patd by the
part ies hereto, recelpt of  whlch is hereby acknowledged l t  ls agreed
as fo l lows:
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FIRST: LENDER hereby lends to BORROWER the sum of One Hundred
forty-Eh'oisand ($140,000.00) Dol lars by the lssuance and del ivery to
BORR0WER, of LENDER's good check or checks, payable to BORROWER or
BORROWERTs designees, aggregat ing the foregoing amount.  The tern of
the loan shal l  be for forty-f ive (45) days from the date of c loslng
with interest at  the rate of twenty-four (247") percent per annum.

SECOM: (A) BORROWER agrees to repay the said loan to the
LENDER on September  5 ,  1980,  ln  the  sum o f  $144,200.00  eons is t ing  o f
$140,000.00  ln  paynent  o f  p r inc ipa l  together  w i th  accrued in te res t  o f
$ 4 ,  2 0 0 . 0 0 .

THIRD: KENNETH G. WISE, JOHN SAN PIETRO, ANGELA PARISI (sic),
cuAnlnF-nuntlER (sic) and STANLEY ROSENBERG, the holders of all of the
lssued and outstandlng shares of stock of BORROhIER (the said persons
herelnafter referred to ln thl,s paragraph THIRD as "PLEDGORS") hereby
pledge to LENDER al- l  of  said shares of stock, and PLEDGORS do hereby
assign, set over and transfer sald shares of stock to LENDERT and
hereby appoi-nt LENDER their true and lawful attorney, to hold said
shares of stock subJect to the fol lowing terms and condit ions:

a) PLEDGORS hereby del iver al l  of  sald shares of stock to
LENDER accompanled by appropriate stock transfer powers duly executed
in blank with tax transfer stamps attached.

(b) LENDER shal l  hol-d the said shares of stock as securi ty
for the repayment of the aforedescribed loan pursuant to the terms
and condit i .ons of the aforementioned promissory note, by BORROWER or
by GUARANTORS in accordance with their guaranty' and LENDER shall
not,  at  any t ime, dispose of such stock or encumber same excePt as
herein otherwise provided.

(c) plnOCORS herewith deliver thelr reslgnations as
off icers, directors and stockholders of the BORROWER.

(d) whi le LENDER Is the holder of the said stock, PLEDG0RS
shal l  have the r ight to vote the same at meetings of the stockholders
so long as BORROWER shall not have received notice of default l"n the
performance of any of the terms of thls agreement or of the Payuent
of the principal or lnterest of the said promissory note and for that
purpose LENDER shall execute any and all proxies ln favor of the
PLEDGORS that may be requlred, upon PLEDGORST request.  PLEDGORS,
however,  agree that they shal l  ln no event,  vote said shares of stock
so as to enhance or change the capitallzation of BORROWER, without
pr ior wrl t ten consent of the LENDER.

(e) Upon the repayrnent of the entire amount of the loan and
lnterest as herein provided, LENDER shal l  re-transfer to PLEDGORS the
shares  o f  s tock  here in  p ledged.

The PLEDGORS agree that said stock cert l f icates, the
subject of  this transact ion, shaLl be held in escrow by Ronald J.
Bresc ia ,  Esq. ,  Escrowee fo r  the  per iod  o f  t ime o f  the  debt , ,  ev idenced
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by the promissory note hereinabove described is due and outstanding'
as col lateral  securl ty for the payrnent of said debt and/or
obl igat ion. The PLEDGORS agree that they shal l  execute any and al1
documents and agreements reasonably required to effectuate the intent
of thls provision. Said escrow shal l  cont inue unt l l  such t ime as
the pronissory note of the BORROWER is pald ln ful l .  In the event that
BORROWER or GUAMNTORS shall fail to perform any of the terms of this
agreement or to urake payment of the pr incipal or interest of  the
aforementioned promissory note or therein required, or shal l
otherwise be in default  of  this agreement,  the Escrowee shal l  turn
over the said cert i f icates of shares and endorsements ln blank to the
Sel ler or his assigns, as the same may be. The agreenent shal l
further provide that the Escrowee shal l  not be accountable or l lable
unless his act ions are fraudulent or const i tute gross negl igence.
The PLEDGORS agree not to issue any further and/or addit ional shares
of said Corporat l .onfs Stock of any class, unt l l  the debt secured
thereby is pald. Upon default  the LENDER shal l  have the r ight at  i ts
sole dlscret lon to retain ovmershl-p of said shares of stock or to
sell any or all of the shares of stock hereln mentloned in such
uanner and for such prices as LENDER may determine. In the event
that the proceeds of any such sale are not suff ic ient to pay the said
loan and interest together with expenses of such sale, then
GUAMNTORS shall remain llable to the LENDER for any deflciency.

FOURTH: The proceeds of thts loan shal-l be used by BORROWER
for woEl i fcapital  in connect ion with i ts buslness."

9. Pursuant to said agreementr the off icers, directors and shareholders

o f  VSP were  as  fo l lows:

KENNETH G. WISE Presldent,  Director
23  L /2  shares  cap i ta l  s tock

JOHN SAN PIETRO Secretary, Dlrector
23  I /2  shares  cap i ta l  s tock

ANGELO PARISI Vice-President
23  I /2  shares  cap i ta l  s tock

CHARLES BURNER (sic) Treasurer
23  L /2  shares  cap i ta l  s tock

STANLEY ROSENBERG 6 shares capital stock

f0. Said agreement was executed by Kenneth G. l i lse, Presldent for VSP;

Edward J. Kreuter for Inex Co.;  and the aforestated shareholders of VSP

indlvidual ly.
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11. Pursuant to the terms of the JuIy 22, 1980 agreement,  pet l t ioners

transferred their  stock to Inex Co. and tendered their  resignat ions as off icers

of VSP. I lowever,  they cont inued to render salar led services in their  capacity

as  v ido tape opera tors .

L2 .  VSP u l t iu ra te ly  de fau l ted  on  the  $140,000.00  loan in  Septenber ,  1980.

Accordfngly,  Mr. Kreuter assumed fu11 control  of  VSP at that t lme.

13. Pet i t loners contended that Edward J. Kreuter was the sole person

respons; ible for the col lect ion and payment of the withholding taxes at issue

comrnenc: ing Apri l  18, 1980 and that Kenneth Wise, President of VSP, was the sole

person responsl"ble for such taxes pr lor to said date.

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provldes that:

"Any person requlred to col lect,  t ruthful ly account for,  and pay over
the tax imposed by this art ic le who wi. l l fu l ly fai ls to col lect such tax or
truthfully account for and pay over such tax or wlllfully attenpts in any
manner to evade or defeat the tax or the payment thereof, shall, ln
addit l "on to other penalt ies provided by law, be l lable to a penalty equal
to the total  amount of the tax evaded, or not col lected, or not accounted
for  and pa id  over . "

That sect ion 685(n) of the Tax Law provides that,  for purposes of

subdivis i .on (g) ,  the Eerm "person":

" I I ]ncludes an lndivldaul,  corporat ion or parnership or an
off lcer or employee of any corporat ion ( lncludlng a dissolved corpor-
aEion),  or a member or employee of any partnershl-p, who as such
off icer,  employee, or member is under a duty to perform the act ln
respect of whlch the violat i -on occurs."

C. That pet i t ioner Angleo Paris i  r i ras not,  a person responslble for the

col lect ion and paynent of wlthholding taxes of VSP for any of the perlods at

issue herein. Accordingly,  the penalty asserted against him pursuant to

sec t ion  685(g)  o f  the  Tax  Law Ls  cance l led .
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D. That pet i t ioner Charles Bruner was not a person responsible for the

col lect ion and payment of withholding taxes of VSP for any of the periods at

issue hereln. Accordingly,  the penalty asserted against him pursuant to

sect ion 685(g) of the Tax Law is cancel led.

E. That the pet i . t ion of Angelo Paris i  is granted and the Not ice of

Def ic ieney issued agaj"nst hin on Octobet 24, 1983 ls cancel led.

F. That the pet i t ion of Charles Bruner is granted and the Not ice of

Def ic lency lssued against him on Octobex 24, 1983 i .s cancel led.

DATED: Albany, New York STATE TAX COMI'IISSION

JAN r 71986
.---= od-t t; C2^-6) A;-"-

PRESIDENT

COMMISSI


