
STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Paul & Doreen Panza

for Redeterminat ion of a Def ic iency or Revlslon
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  1980 -  1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he/she served the wlthin not ice
of Deci-sion by cert i f ied mal l  upon Paul & Doreen Panza the pet i t ioner in the
withln proceeding, bY enclosing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

Paul & Doreen Panza
321 South  Pecan St .
Llndenhurst, New York L1757

and by deposlt ing same enclosed in a postpaid properl-y addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me thls
17 th  day  o f  June,  1986.

says that the sald addressee is the pet i t ioner
set forth on sald wrapPer is the last known address

C

i s t e r  oa t
Law sect ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Paul & Doreen Panza

for Redetermination of a Defici.ency or Revision
of a Determination or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law
for the Years 1980 - 1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany .

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connisslon, that he/she is over 18 years
of age, and that on the 17th day of June, 1986, he served the within not ice of
Decislon by cert i f led rnai l  upon Dominic R. Massaro, the representat lve of the
pet l t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

DomLnic R. Massaro
Fior ie,  Massaro & Vignola
2626 E. Tremont Ave.
Bronx, NY 10461

and by deposit ing
post off ice under
Service wlthin the

That deponent
of the pet i t toner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the United States Postal

State of New York.

further says that the said addressee ls the representat ive
hereln and that the address set forth on said wraPPer ls the

of the representat ive of the pet i t ioner.

Sworn to before me thls
17 th  day  o f  June,  1986.

i
l

s te r  oa t
Law sect lon



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 17 ,  1986

PauI & Doreen Par:.za
321 South  Pecan St .
Lindenhurst,  New York IL757

Dear Mr. & Mrs . Panza:

Please take not ice of the Declsion of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse decl"slon by the State Tax Comml"ssl.on may be lnstituted onJ-y under
Artl-cle 78 of the Clvll Practlce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, withln 4 nonths fron the
date of thls not lce.

InquLrles concerntng the computation of tax due or refund allowed ln accordance
with this declsLon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bul ldlng /19, State Canpus
Albany' New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat lve

Petl t loner t  s Representat ive :
Doninic R. Massaro
Fior le,  Massaro & Vignola
2626 E. Tremont Ave.
Bronx, NY 10461

c c :



STATE OF NEW YORK

STATE TAX COMI"IISSION

In  the Mat ter  of  the Pet i t ion

o f

PAUL & DOREEN PANZA

for RedetermLnation of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1980, 1981 and
1 9 8 2 .

1. On August

against pet i t ioners

personal income tax

: DECISION

Peti t ioners Paul and Doreen Panza ,  32L South Pecan Street,  Llndenhurst '

New York I I757 f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1980,  1981 and 1982 (F i le  No.  57693) .

A hearing was held before Arthur Johnson, I lear ing Off icer,  at  the off ices

of the State Tax Commission, Two tr'lorld Trade Center, New York, New York, on

November  19 ,  1985 a t  10 :45  A.M.  Pet i t ioners  appeared by  DominLc  R.  Massaro ,

Esq. The Audit  Di-vLslon appeared by John P. Dugan, Esq. ( I , f i1 l tan Fox, Esq.,  of

counsel)  .

ISSUES

I .  Whether  the Audi t  Div is ion propert ry  issued not lces of  def ic iency to

pet i t loners for  the years 1980,  1981 and 1982 in accordance wi th the provis ions

o f  sec t l on  68 I (a )  o f  t he  Tax  Law and  i f  so ,

I1.  Whether  pet i t loners f i led t imely pet l t ions for  redeterminat lon of  sa ld

de f l c l enc ies .

FINDINGS OF FACT

L6, 1984, the Audit  Divis ion issued a Not ice of Def lc l-ency

Paul Panza and Doreen Panza which asserted addlt ional

o f  $5  '573.00  fo r  1980.  A  second no t ice  was Lssued to



-2 -

pet i t ioners on the sarne date coverlng the years 1981 and 1982 for taxes due

of  $15,008.07 .  Sa id  no t ices  nere  mai led  to  pe t i t ioners  on  August  16 '  1984 a t

321 S.  Pecan St ree t ,  Bronx ,  N.Y.  11757.  The Tax  AppeaLs Bureau rece ived a

pet i t ion for redeterminat ion of the def ic iency for 1980 on November 26, f984.

Pet i t ioners did not f i le a pet i t ion with respect to the not i .ce issued for 1981

a n d  1 9 8 2 .

2. On December 21, 1984, the Tax Appeals Bureau advised pet l t ioners that

the pet i t ion received on November 26, 1984 was not f i led within ninety days of

the rnai l ing of the Not ice of Def ic iency for 1980 and denied pet i t ioners a

pre-hearing conference on the meri ts of their  pet i t ion. The Bureau dtd however,

grant a hearing on the t iuel iness of the f i l lng of the pet i t ion.

3. During the years at issue, pet i t ioners resided at 321 South Pecan

Street,  Lindenhurst,  New York IL757. Pet i t ioner Paul Panza adrni t ted that he

received the not ice for 1980 approxirnately three weeks after the nai l ing date.

Pet i t ioners  d id  no t  rece ive  the  no t ice  lssued fo r  1981 and 1982.

4. Pet i t ioners l l -sted their  address as 321 South Pecan Street,  Bronx, New

York 11757 on their  New York State and New York City income tax return f i led for

1980. For the 1981 and 1982 returns, they showed their  address as 321 South

Pecan St ree t ,  L indenhurs t ,  New York  I I757.

5. Pet i t ioner conceded that except for the address shown on the not ices,

the Audit Division followed normal mailing procedures for notlces of deficiency.

CONCLUSIONS OF LAW

A. That sect ion 681(a) of the Tax Law provides, in relevant Part ,  as

fo l lows:

I 'a not ice of def ic iency shal l  be rnai led by cert i f ied or
registered rnai l  to the taxpayer at his last known address
in or out of this state." (Lnphasis suffi
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Last known address means the address given in the last return filed by hln,

unless subsequent to the f t l ing of such return the taxpayer shal l  have not l f ied

the tax commission of a change of address [Tax Law sect ion 691 (b) 1 .

B. That the Audlt  Divls ion did not mai l  the not ices of def ic iency to

pet i t ioners at their  r ' last known address" as required by sect ions 681(a) and

691(b)  o f  the  Tax  Law.  Desp i te  the  Aud i t  D iv ls ionrs  use  o f  an  incor rec t

address there rdas actual-  receipt by pet i t loners of the not ice of def ic iency for

1980 whlch is the ul t imate purpose of sect ion 681(a) of the Tax Law. Actual

receipt by the taxpayer of the not ice is suff ic ient,  even i f  i t  was not sent to

the last knor^rn address (Delrnan v. Commfr of Internal Revenue, 384 F2d,929 (3rd

Cir.  1967);  GregLv:_I l rr i t r {_l lgqe€, 437 F. Supp. 334 (1977)).  Under such

circumstances the ninety day period for f i l ing a pet i t ion for redetermlnat ion of a

def ic iency wi l l  commence to run as of the date of receipt.  [Matter of  AAA Sign

Company, State Tax Conun.,  December 31, 1984; cf .  Mc Part l in v.  Comrnrr of  Internal

Revenue Serv ice ,  653 F2d 1185,  (7 th  C i r .  1981)1 .  The Audt t  D iv ls ion  does  no t

dispute that the pet i t ion f i led on November 26, 1984 was f i led withln ninety days

of actual receipt of  the not ice of def ic iency for 1980. Accordlngly,  pet i t ioners

are ent i t led to a hearing on the meri ts of the case as raised by their  pet i t ion

for the year 1980. (Matter of  AAA Sign Cornpany, supra).

C. That rdi th respect to the not ice issued for 1981 and 1982, i t  was

neither nai led to pet i t ioners t  last knovm address nor actual ly received by

pet i t ioners. Therefore, the Audit  Divis ion did not properly not i fy pet i t ioners

of their  def ic iency for said years and, without such not l f icat ion, the Not lce of

Def ic iency is inval id and the Tax Conrnission lacks jur isdict ion over the years

1981 and 1982.



D.  That  w i th  respec t

is remanded back to the Tax

herewith.

DATED: Albany, New York

' JUN 171986
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to the year  1980r the pet l t ion of  Paul  and Doreen Panza

Appeals Bureau for  fur ther  proceedings not  lnconsistent

STATE TAX COMMISSION


