
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o t

Robert  P.  & Bet ty  G.  Palmquist

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adur in is t rat ive Code of  the Ci tv
o f  New York  f o r  t he  Yea r  1981 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 28th day of Apri l ,  1986, he/she served the wlthln
not ice of Decision by cert i f ied mal l  upon Robert  P. & Betty G. Palmquist the
pet i t ioner in the within proceedlnB, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Robert  P. & Betty G. Palnquist
15 South Briar Hol low
Houston, TX 77O27

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
28 th  day  o f  Apr i l ,  1986.

that  the said addressee is  the pet i t loner
forth on said wrapper is the last knorm address

ized to adminis ter
E to Tax Law sect



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Aprl l  28, L986

Robert P. & Betty c.  Palnqulst
15 South Briar Hol low
l louston, TX 77027

Dear  Mr .  &  Mrs .  Paknqu is t :

Please take not ice of the Dectslon of the State Tax Cornmlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sect lon(s) 690 & L3L2 of the Tax Law and Chapter 46, Ttt le T of
the Adninistrat ive Code of the City of New York, a proceedlng ln court  to
review an adverse decision by the State Tax Commlssion may be inst i tuted only
under Arclcle 78 of the Civi l  Pract, lce Law and Rules, and must be conmenced ln
the Supreme Court of  the State of New York, Albany County, wlthln 4 months from
the date of thls not lce.

Inquiries concerning the computation of tax due or refund allowed l"n accordance
with this dectslon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Review UnLt
Bul ldlng i f  9,  State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

ROBERT P. PALMQUIST AND BETTY G. PATMQUIST

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the Adninistrat ive Code of the City
o f  New York  fo r  the  Year  1981.

DECISION

Peti t ioners, Robert  P. Palurqulst  and Betty G. Palmquist,  15 South Briar

Hol low, Houston, Texas 77027, f i led a pet i t ion for redetermlnat ion of a def lc iency

or for refund of New York State personal income tax under Articl-e 22 of the Tax

Law and New York City personal income tax under Chapter 46'  Tl t le T of the

Adninistrat ive Code of the City of New York for the year 1981 (Fi le No. 52817).

A hearing was held before Brian L. Fr lednan, Hearing Off lcer,  at  the

off ices of the State Tax Conunission, Two World Trade Center,  New York, New

York ,  on  January  L6 ,1986 a t  9 :15  A.M.  Pet i t ioners  appeared pro  se .  The Aud l t

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit  Divis ion properly disal- lowed pet i t ioners'  dl-str ibut lve

share of var ious partnership losses on the basls that pet i t ioners were nonresi-

dents for a port ion of the taxable year.

FINDINGS OF FACT

1. On July 15, 1982, the New York State Department of Taxat ion and

Finance received from Robert P. Pafunquist  and Betty G. Palrnquist  (hereinafter

"pet i t ioners") a New York State and City of New York Resident Income Tax Return

and a New York State Nonresident Income Tax and City of New York Nonresident
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Earnings Tax Return for the year 1981, both f i led under the status t tmarr ied

f l l ing separateLy on one return.t t  On sald returns, pet l t loners claimed to have

been residents of New York for the period January 1, 1981 through August 31,

1981 and nonres idents  fo r  the  remainder  o f  1981.  Pet i t loners  l l s ted  the i r

address on said returns as 668 Middle Street,  Portsmouth, New HampshLre.

2. 0n July 8, 1983, the Department of Taxat lon and Flnance received from

peti t ioners an Amended New York State and City of New York Resident Income Tax

Return for the year 1981 f l led under the status I 'marr ied f i l lng joint  return."

On their  amended return, pet i t ioners clalmed to have been resldents of New York

State for the ent ire year of 1981. As on thelr  or iginal  returns'  pet i t ioners

l isted their  address as 668 Middle Street,  Portsmouth, New Hanpshire.

3. For the year at lssue, pet i t loner Robert  P. Palnquist  was a general

partner in the fol lowing partnerships: Blue Skies Petroleum; Nina Petroleum

Courpany; 4-J Associates; Tuthi l l  Avenue Associates; Sal isbury Propert ies; and

Peaches Company. Of these partnerships, only 4-J Assoclates and Tuthl l l  Avenue

Associates were New York partnershlps. A11 were calendar year basis partnerships.

Pet i t ioner Robert  P. Palmquist incurred total  partnership losses for the year

a t  i ssue in  the  amount  o f  $321415.00 ,  $9r140.00  o f  wh ich  was der ived  f rom the

New York partnerships.

4. On January 7, L984, the Audit  Divis ion issued to pet i t loners a Statement

of Audit  Changes assert ing addit ional tax due as fol lows:

N.Y.  STATE
Hussffirre

I'Personal income tax due S1336.-O'O $ZIe-.00
Ml-niurum income tax due 459.00
rotal tax FE7B=9:T0 S?Zg,'m
I,tr irhholding 2,092 .00 436 .00

ADDTTTONAL TAX DUE $1,197.00 ($ 8.00)

N . Y .  C I T Y
HusEffi----Trrs
SdqT .06 sTffioo

$se-md Fi%;d-o'
758.00  166 .00

$136 .00  $  lo .oo

Interest
TOTAL DUE

$1 ,335 .00

269.s3
$f1ffi5"
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The Statement of Audit  Changes advised pet i t ioners that information sent in

indicated that a change of residence dld not occur and, therefore, that pet i t ioners

were considered to have been part-year residents for the tax year 1981. 0n

their  amended return, pet i t ioners clalmed partnership losses in the sum of

$321415.00 .  On the  Sta tement  o f  Aud i t  Changes issued to  pe t l t loners r  the  Aud i t

Divls ion disal- lowed $23,275,00 of the partnership losses cl-ained on the basis

that,  as nonresidents, only that port ion of a partnerts distrLbut ive share of

partnership losses derived from or connected rr i th New York sources ($9r140.00)

may be lncluded in deterrnining pet i t ionerst New York adjusted gross income.

5. On May 4, 1984, the Audit  Divis ion issued to pet i t ioners two not ices

of  de f ic iency  fo r  the  year  1981 asser t ing ,  ln  to ta l ,  add i t iona l  tax  due o f

$ 1 , 3 3 5 . 0 0 ,  p l u s  i n t e r e s t  o f  $ 3 1 9 . 6 6 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 , 6 5 4 . 6 6 .

6. In 1975, pet i t ioner Robert  P. Palnqulst ,  al-ong with Steve Maun and

Mark Gaumond, entered lnto a three-year lease for an apartment located at 161

West 54th Street,  New York, New York, which lease hras extended for addit ional

three-year periods in 1978 and again on March 1, 1981.

7 .  Pr io r  to  the  year  a t  i ssue,  pe t i t ioners  res lded in  New York  C i ty .

Petitioner Robert P. Palmquist was employed by Arthur Andersen and Company. On

or about September 1, 1981, he lef t  his enployment,  vacated his New York City

apartment and moved to New Hampshire where he was engaged ln a self-enployed

consult ing pract ice. Al though his name remained on the apartment lease,

pet i t i .oner Robert  P. Palmqulst paid no rent af ter he moved to New Harnpshire.

On or about August 1, 1981, pet i t loner Betty G. Pal-nqul-st  lef t  her ernployment

and went to her parentst home in Santa Fe, New Mexico where, in October '  she

and pet i t ioner Robert  P. Pafunquist  were marr ied. After their  marr iage, pet i tLoner

Betty G. Palnqulst rnoved to NeI^l Hampshire to join her husband.
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8. On March 25, 1981, pet i t ioner Robert  P. Pafuuquist  and the two men with

whom he shared his New York City apartment, Steve Maun and Mark Gaumond'

purchased a home on Flshers Is land, New York. Mr. Palnqulst  stayed at this

home on Fishers Island almost every weekend fron March through November of 1981

and also vacat ioned there for one or two weeks in August of 1981.

9. Upon moving to New HampshLre on or about September 1, 1981, pet l t ioner

Robert  P. Palnquist  obtained a New Hampshire dr lverts l icense. He maintained

bank accounts in both New Haurpshire and New York. For the year 1981, he

neither registered to vote in New Hampshire nor voted in New York. He resided

in New Hanpshire for approxirnately two years and four months before moving to

Texas where he present l-y resides.

10. Pet i t ioners contend that,  al though their  donlci le changed from New

York to New Hampshire during 1981, they were residents of New York on the basis

that they spent more than 183 days in New York and maintalned a permanent place

of abode in New York pursuant to the provisions of sect ion 605(a) (2) of  the Tax

Law. Petitioners maintain that both the New York City apartment and the

Fishers IsLand home were permanent places of abode since pet i t loner Robert  P.

Palnquist contlnued to be obligated under the terms of the apartment lease even

after he moved to New Hampshire and continued to l-ive ln the Flshers Island

home after the change ln domici le.

CONCLUSIONS OF LAW

A. That according to the def ini t ions furnished by sect ion 605 of the Tax

Law and sect ion T46-105.0 of the Adnlnistrat ive Code of the City of New York, a

resident individual is one who is donlci led in New York State and/or the Clty

of New York unless he or she maintal-ns no permanent place of abode in New York

State and/or the City of New York, maintains a permanent place of abode elsewhere
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and spends not more than 30 days of the taxable year in the state and/or ci ty

I T a x  L a w  s e c t i o n  6 0 5 ( a ) ( 1 ) ;  A d m i n i s t r a t i v e  C o d e  s e c t i o n  T 4 6 - 1 0 5 . 0 ( a ) ( 1 ) ] .  I f

not domiciled in New York State and/or the City of New York, an individual may

nonetheless be deemed a resident for tax purposes i f  he or she maintalns a

permanent place of abode in such state and/or ci ty and spends more than 183

days of the taxable year in such state andlor ci ty (unless in act ive service in

the armed forces) [Tax Law sect ion 605(a) (2);  Administrat ive Code sect lon

T46-105.0(a) (2 )1 .  In  the l r  Pet i t ion ,  pe t l t loners  conceded tha t  they  were  no t

donlci led in New York for the ent ire year.

B .  That  20  NYCRR L02.2(e) (1 )  p rov ides ,  in  per t inent  par t '  as  fo l lows:

ttA permanent place of abode means a dwelling place permanently
maintained by the taxpayer, whether or not owned by hin, and w111
general ly include a dwel l ing place owned or leased by his or her
spouse. However,  a mere camp or cottage, which is sul table or used
only for vacat ions, is not a permanent pLace of abode.t '

C. That,  lnasmuch as pet i t loners spent only weekends from March through

November and one or t\,rro additional weeks during August at the home on Fishers

Isl-and during the year at issue, i t  is c lear that pet i t ioners dld not reslde at

this home on a cont inuing basis.  The home on Fishers Is l-and ls not,  therefore,

a permanent place of abode within the meanlng of 20 NYCRR I02.2(e)(1),  gPg.

Although pet i t loner Robert  P. Palurquist  cont inued to be obl- igated on the lease

of his New York Clty apartment,  he neither l ived there nor paid rent af ter

August  31 ,  1981.  Pursuant  to  the  prov is ions  o f  sec t lon  T46-105.0  o f  the

Adrninistrat ive Code of the City of New York, pet i t ioners were, therefore,

nonresidents of the City of New York for the last four months of 1981.

D.  That ,  fo r  the  year  a t  i ssue,  pe t i t ioners  r i re re  res idents  o f  the  Sta te

of New York and the City of New York for the period January I through August 31

and were nonresidents for the balance of the year.  Since a change of residence
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occurred during the taxable year,  they are required, pursuant to the provlslons

of sect ion 654(a) of the Tax Law and sect ion T46-L54.0(a) of the Administrat ive

Code of the City of New York, to f i le one return as residents for the port lon

of the year duri-ng which they were residents and one return as nonresldents for

the port ion of the year during whlch they were nonresldents.

E. That,  for the year at issue, 20 NYCRR 148.6 provided, ln pert inent

par t ,  as  fo l lows:

trWhere a member of a partnership changes his status from resident
to nonresident or v ice versa, hi .s distr ibut ive share of partnershlp
incomer gain, loss and deduct ion shal l  be Lncluded ln the couputat ion
of his taxable lncome for the port ion of the taxable year l -n which or
with which the taxable year of the partnership ends, and treatment of
his dlstr ibut ive share for New York income tax purposes sha1l be
determined by hts status as a resldent or nonresident at such t ime.
Such distr ibut ive share of partnership incomer gain, loss and deduct ion
is not prorated between the separate resident and nonresldent returns
required under this Part .  r f

Accordingly,  pet i t ioners may not prorate partnership incone or losses two-thirds

to the resident per lod and one-third to the nonresident per iod. Since the

partnerships involved herein are al l  on a calendar yeat basis and slnce pet l-

t ioners were nonresidents of New York on December 31, 1981, al1 income and

losses generated frorn said partnerships are attr ibutable sol-ely to the nonresident

per iod  (Kr i tz ik  v .  ca l lnnan,  41  A.D.2d 994)  .

F .  That  pe t i t ioner  Rober t  P .  Pa lnqu is t rs  d is t r ibu t ive  share  o f  losses

from partnerships amounting to $23r275.00 cannot be deducted ln computing New

York source income earned in the nonresident per iod slnce said losses are not

derived from or connected with New York State and New York Clty sources withLn

the  mean ing  and in ten t  o f  sec t ions  637(a) (1 ) ,  632(a) (1 )  and '  632(b) (1 )  o f  the

Tax Law and 20  NYCRR 134.1 .



G. That the pet i t ion of Robert

denled and the not ices of def ic iency

with such addit ional interest as may

DATED: Albany, New York

P. Palmquist and Betty G. PaLnquist  ls

dated May 4, 1984 are sustained, together

be lawful-ly owing.

STATE TAX COMMISSION

APR t S 1980

I a.6s:A<t"- .
-R

COMMISSIONER


