
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Daniel  J.  Pacholski

for Redeterminat lon of a Def ic lency or Revision
of a DetermlnatLon or Refund of Personal Income
Tax under Art ic le (s) 22 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

State of New York :
s 5 .  :

County of Albany :

David Parchuck/Janet M. Snalr being duly sworn, deposes and says that
he/she is an eurployee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 20th day of October,  1986, he/she served the within
not ice of Decision by cert i f ied mai l  upon Daniel-  J.  Pacholski  the petLt loner in
the within proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid rrrapper addressed as fol lows:

Daniel  J.  Pacholski
73 El lsworth Dr.
Cheektowaga' NY 14225

and by deposit ing same enclosed l-n a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the St.ate of New York.

That deponent further says that the said addressee is the pet l t loner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me thls
20 th  day  o f  Oc tobe r ,  1986 .

to adninister oat
to Tax Law sect lon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o t

Daniel  J.  Pacholski

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Artlcle (s) 22 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

David Parchuck/Janet M. Snaye being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnisslon, that he/she is over 18 years
of age, and that on the 20th day of Octoberr 1986, he served the l^ ' f thln not ice
of Decision by cert i f ied mal l  upon Peter S. Aiel lor the representat lve of the
pet i t loner in the withln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald rdrapper addressed as fol lows:

Peter  S .  A ie l lo
52 Melody Lane
Tonawanda, NY 14150

and by deposit ing
post off ice under
Service wlthin the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the said addressee is the rePresentative
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t loner.

1
;Sworn to before xoe thLs

20th  day  o f  October ,  1986.

thoriz o administer oat

I lLt.t

pursuant to Tax Law section 174



S T A T E  O F  N E ! i l  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

October 20, L986

Danlel  J.  Pacholskl
73 El lsworth Dr.
Cheektowaga, NY L4225

Dear Mr. Pacholskl :

Please take notice of the Decision of the State Tax Commisston enclosed
herewlth.

You have now exhausted your rlght of review at the adninistratlve level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax Conmlsslon may be lnstLtuted only under
Artl"cle 78 of the Civll Practice Law and Rulesr and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thls not ice.

Inquirles concernLng the computatlon of tax due or refund allowed ln accordatrce
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatl-on Bureau
Assessment Revl"ew UnLt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TA)( COMMISSION

cc: Taxlng Bureauts Represeatatlve

PetLtLonerI  s Representat lve:
Peuer S. Alel lo
52 Melody Lane
Tonawanda, NY 14150



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

DANIEL J. PACHOLSKI

for Redetermlnatlon of a Deflciency or for
Refund of Personal Income Tax under ArtLcle
of the Tax Law for the Year 1980.

DECISION

Petitl-oner, Danlel J. Pacholskl, 73 Ellsworth Drlve, Cheektowaga, New York

L4225, filed a petltlon for redetermlnatlon of a deficlency or for refund of

personal lncome tax under Article 22 of the Tax Law for the year f980 (Ftle No.

46300).

A hearlng was held before James J. Morr ls,  Jr. ,  Hearing Off icer,  at  the

off ices of the State Tax Commlsslon, State Off ice Bui ldlng, 65 Court  StreeEr

Buffalo, New York on Aprl l  29, 1986 at 9:15 A.M. Pet l t loner appeared by

Peter S. Atel l -o,  Esg. The Audlt  Divis lon appeared by John P. Dugan, Esq.

(Deborah J .  Dwyer r  Esq. ,  o f  counse l ) .

ISSUE

Whether petltloner, Daniel J. Pacholskl, ls subject to a penalty pursuant

to sect lon 685(g) of the Tax Law, as a person who wl l l fu l ly fal led to col lect,

truthfully account for and pay over the New York State wlthholding taxes due

frorn Ml l lwork Servlces, Inc. for the year 1980.

FINDINGS OF FACT

22

1. ll lI lwork

falled to pay over

from the wages of

Services Inc. r

$ 1 , 6 1 7 . 9 0  o f

its enployees

4039 lJalden Avenue, Lancaster,

New York State personal lncome

durlng 1980.

New York 14086,

taxes wlthheld
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2. On January 31, 1983, the Audlt  Dl"vls lon Lssued a Statement of Def ic lency

in conjunctlon with a Notice of Deficlency agaLnst Danlel J. Pacholsky (hereinafter

"pet l t ioner")  whereln a penalty was asserted pursuant to sect ion 685(g) of the

Tax Law for an amount equal to the New York State withholdlng taxes due from

Mlllwork Servlces, Inc. ("Mlllwork") for che aforestated year. Sal"d penalty was

asserted on the grounds that pet l t loner r ,ras a person required to col lect '

truthfully account for and pay over the withholdlng taxes at lssuer and that he

wi l l fu l ly fai led to do so.

3. Pet l t ioner aLleged ln his pet l t lon that:

" [ I ]n real l ry [he] had no control  over the f l .nanclal  aspects of
the corporation, Lncluding malntenance of tax accounts, preparatlon
of quarter ly tax records or income or other tax returns or reports.
The responslbtllty for these matters lay solely l"n the hands of one
Ruth Wysockl, also a corporate offlcer, member of the corporation
Board of Directors and Shareholder.

3) The taxpayer ls not a person who ls requlred to collect'
truthfully account for and pay over any taxes. The responslblltty
rested wlth Ruth Wysocki for the reasons stated above. Evenr for
the sake of argument, lf the taxpayer could be deened such a "person",
he did not willfully fatL to fulfll l any of the above requlrements
because as a matter of  corporate act l"v l" t l .es, these responsibl l l t tes
resided Ln Ruth WysockL. The taxpayer had no knowledge, dlrecE or
indl.rect, of any failure to perform these duties lmposed by law sinply
because as a matter of  corporate hLstory and procedure these matters
were the provlnce solely of Ruth Wysockf.rl

4.  Pet l t ioner subsequent ly pald the aforestated def ic lency asserted

agal.nst hin.

5. On March 22, L984, pet i t ioner f l " led a Clalm for Credlt  or Refund of

Personal Income Tax whereon he clalmed a refund of the $11617.90 pald on

the same grounds as stated tn hls pett t lon (see Fl"ndlng of Fact t t3t t ,  supra).
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6. Sl"nce the clain for refund was flled subsequent to the petLtlon, the

Audit Dlvlslon amended its Answer durlng the hearlng to lnclude a general

denlal of the refund claLm.

7. Mlllwork w4s engaged in the buslness of manufacturing wood fl"xtures'

panels, cabl"nets and showcases. Prevlous to and durlng 1980 petltloner uanaged

the day-to-day activltles of the shop. A11 flnanclal and tax matters, he

contended, were handled by Ruth Wysockl.

8. Petltioner was lntttally ernployed by l.tl l lwork l"n 1961. In the early

L970t s he became a shareholder. In L976 he was elected presldent and served as

a member of the Board of Dlrectors.

9. PetLtloner had check slgnlng authority and dld, in factl slgn company

checks in 1980.

10. Petltioner had a volce in determinlng who would be hl"red or flred by

Mlllwork.

11. Pet l t ioner signed the 1980 New York State Reconci l lat lon of Tax Wlthheldr

whlch was flled by l(il lwork on December 30' 1980.

12. The 1980 Wage and Tax Statement lssued by Mlllwork to petltioner

reported wages of $4,292.60. However,  durLng the hearing pet l t loner test l f ted

that Ml lLwork pald hlm "a l l t t le under $300.00 per week" durlng f980.

13. MlLlwork went out of buslness l"n Aprll 1980.

L4. Petltloner argued that Ruth Wysocki, who was aLso an offLcer' stockholder

and Board member of Mlllwork, should properly be held responslble for paynent

of the withholdlng taxes at tssue. He clained she had control of the booke and

records, which she kept locked in a cabLnet,.

15. Petltloner was not prohiblted from revlewing the books and records.

Hls fallure to revlew such books and records was a matter of hLs chooslng.
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CONCLUSIONS OF LAI^I

A . That section 685(g) of the Tax Law provldes that:

"Any person required to collectr truthfully aceount for' and pay
over the tax l"nposed by thl.s artlcle who wlllfully falls to collect
such tax or truthfully account for and pay over such cax or wiLlfully
attempts ln any manner t,o evade or defeat the tax or the Paynent
thereof, shaLL, ln addltlon to other penalties provlded by law, be
Llable to a penalcy equal to the total amount of the tax evaded, or
not col lected, or not accounted for and paid over."

B. That sect lon 685(n) of the Tax Law provldes that,  for purposes of

subdlvis lon (g),  the term person:

ttincludes an lndivldual, corporat,lon or partnershlp or ao
offlcer or enployee of any corporatLon (lncludlng a dlssolved
corporation), or a member or enpl-oyee of any partnership, who as such
officer, employee, or member ls under a duty to perforn the act ln
respeet of whl"eh the vlolatlon occursrr.

C. That petitioner lras a person requlred to collect' truthfully account

for, and pay over the wlthholdlng taxes at lssue herein.

D. That, turnlng to the questlon of whether peEltlonerrs failure to

colLect, account for and pay over the taxes was wtllful, the test for decermtatng

wLllfulness is "whether the act, default, or conduct ls consclously and voluntarlly

done with knowledge that as a result, trust funds belonging to the Government

w111 not be pald over but w111 be used for other purposes lcl"tatlons ouit,ted].rr

(Matter of  Levln v.  Gal lnan, 42 NY2d 32,34.> A f lndlng of wi l l fu lness does not

requl-re an intent to deprlve the Government of its funds. "Knowledge

vrithholdtng taxes have not been remitted and a fallure to iovestlgate

that

or correct

conduct

AD2d 951,

thls nlsmanagement of corporate

Icl" tat l"ons omlt ted].rr  ( ] lat ter

funds ls enough to constLtute willful

of  l lacLean v. State Tax Connisslon, 69

952, atftd,, 49 NY2d 920., The evldence presented through petitionerts testlmony

ls lnsufflcl.ent to show that hls fal"lure to collect, account for and pay over

the taxes due was other than w111fu1.
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E. That slnce petitioner, Daniel J. PacholskL, riras a person who was under a

duty to collect, truthfully account for and pay over the New York State withholding

taxes of Ml"llwork for the year at lssue herein and he wlllfully failed to do

so, he ls properly subject to the penalty inposed pursuant to sect lon 685(g) of

the Tax Law.

F. That the petltlon of Danlel J. Pacholskl ls denied and the Notl"ce of

Def lc lency issued January 31, 1983 ls sustained.

G. That petltl.onerrs Claln for Credlt or Refund of Personal Income Tax,

f t led YIatch 22, L984, ls denl"ed ln fuLl .

DATED: Albany, New York STATE TAX COMMISSION

OcT 2 01980


