
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Severino R. Jr.  &

of the Pet i t ion
o f

Teres i ta  V .  N ico AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of NYS Personal Income Tax under Article
22 of the Tax Law and New York City Nonresldent
Earnings Tax under Chapter 46, Tl t le U of the
Adninistratlve Code of the City of New York for
the  Years  1980 and 1981.

State of  New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an enployee of the State Tax Commlssion, that he/she is over 18 years
of age, and that on the 17th day of June, 1986, he/she served the wlthin not ice
of Decision by cert i f ied mai l  upon Severlno R. Jr.  & Teresi ta V. Nico the
pet i t ioner in the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Sever ino  R.  J r .  &  TeresLta  V.  N ico
9 Saddlewood Court
Jersey City,  NJ 07302

and by deposlt ing same enclosed
post off l -ce under the exclusive
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before me this
17 th  day  o f  June,  1986.

in  a postpald proper ly  addressed wrapper in  a
care and custody of  the Uni ted States Posta l
York.

that  the said addressee ls  the Pet i t ioner
forth on said wrapper ls the last known address

s ter  oa t
pursuant to Law sect ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 17 ,  1986

Severino R. Jr.  & Teresi ta V. Ntco
9 Saddlewood Court
Jersey Ciry,  NJ 07302

Dear  Mr .  &  Mrs .  N lco :

Please take not ice of the Decislon of the State Tax Comnission enclosed
herewith

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceedlng ln court  to
revl"ew an adverse declslon by the State Tax Commission nay be lnstituted only
under Article 78 of the Clvll Practlce Law and Rules, and must be comnenced l-n
the Supreme Court of the State of New York, Albany County, within fron the
date of this not ice.

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatl-on Bureau
Assessment Revlew Unl,t
Bul ldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt ,er of  the Pet l t ion

o f

SEVERINO R. NICO, JR. AND TERESITA V. NICO

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under ArticLe 22 of the Tax Law and New York
Clty Nonresldent Earnlngs Tax under Chapter 46,
Ti t le U of the Adnlnlstrat ive Code of the Clty
of New York for the Years 1980 and 1981.

DECISION

Peti t ioners, Severino R. Ntco, Jr.  and Teresi ta V. Nl"co, 9 Saddlewood

Court,  Jersey City,  New Jersey 073O2 f l le i l  a pet i t lon for redeterml"nat ion of a

deflciency or for refund of New York State personal income tax under AttIcj.e 22

of the Tax Law and New York City nonresldent earnlngs tax under Chapter 46,

Tl t le U of the Adnlnlstrat ive Code of the City of New York for the years 1980

a n d  1 9 8 1  ( F i l e  N o .  5 3 9 1 4 ) .

A hearing was held before Al1en Caplowal. th,  Hearlng 0ff lcer '  at  the

offices of the State Tax Coromlssion, Two Worl-d Trade Center, New York' New

York ,  on  Januar l  27  ,  1986 a t  2245 P.M. ,  w i th  a l l  b r le fs  to  be  subn i t ted  by

Febtuary 27, 1986. Pet l t ioner Severlno R. Nlco, Jr.  appeared pro se. The

Audlt  Dlvls ion appeared by John P. Dugan, Esq. (Herbert  Kamrass, Esq.,  of

counse l ) .

ISSUE

Whether pet i t toner Severino

l-aw within the State of New York,

derlved from such pract lce on hls

R .  N i c o ,

thereby

New York

Jr. was engaged Ln the

entltltng hln to clal,n

return.

pract ice of

the losses
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FINDINGS OF FACT

1.  Pet i t ioners ,  Sever ino  R.  N ico ,  J r .  and Teres i ta  V .  N ico ,  t ine ly  f i led

a New York State Income Tax Nonresident Return (wlth City of New York Nonresident

Earnings Tax) for each of the years 1980 and 1981 whereon Severino R. Nico, Jr.

(here ina f te r  r rpe t i t ioner r r )  repor ted  ne t  losses  f rom h is  law prac t ice  o f  $10r  474.00

(1980)  and $10,393.00  (1981) .  Accord ing  to  pe t i t ioner fs  Federa l  schedu l -es  C

annexed thereto, his gross recelpts derived from such law pract ice were $700.00

ln 1980 and $150.00 in 1981. Deduct ions claimed which were purportedly attr ibu-

t a b l e  t o  s u c h  g r o s s  r e c e i p t s  w e r e  $ 1 I , 1 7 4 . 0 0  i n  1 9 8 0  a n d  $ 1 0 ' 5 4 3 . 0 0  i n  1 9 8 1 .

2. On Apri l  13, 1984, the Audit  Divis ion issued a Statement of Audlt

Changes to pet i t ioner and his wife wherein the aforestated net losses were

disal lowed based on the fol lowing explanat ion:

"Based on the information received it appears that you are not
maintainLng a business off ice in New York. As such, your busLness
loss is not considered derived from New York State sources and
therefore i t  is disal lowed in conput ing New York income.t t

Addit ional ly,  said statement disal lowed a 1980 adjustment to income of $4'450.00

on the basis that such adjustment r^ras not explained in detai l .  Further '  said

statement reported var ious other technical  adjustments which were not contested

by pet i t ioner.  Accordingly,  the Audit  Divis ion issued a Not ice of Def ic iency

to pet l t ioner and his wlfe under the same date assert ing a def lc iency as

fol lows:

"9@,

8 0  $ 1 , 7 0 1 . 8 6
Overpayment on 1981 return
Amount Due

3. Pet i t ioner al leged that he was

the years at issue and, accordingly,  he

claimed.

Total-

$2 ,304  . 94
48 .00

W"
law in New York State

ent i t led to the net

In te res t

$603 .08

pract ic ing

is properly

durlng

losses
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4. Pet i t i -oner was admitted to the New York State Bar in October,  L974.

From July,  I975 through December, 1977, he used his New York apartment as hls

off ice and place of business.

5. In January, 1978, pet i t ioner moved to a house which he purchased at

9 Saddlewood Court,  Jersey City,  New Jersey. He al leged that at  the t lme of

such move, he transferred his off ice to 114 Liberty Street,  New York City,

where he maintained a telephone answering machine and rnailLng service and had

the  occas iona l  use  o f  o f f i ce  space.

6. The f i rst  f loor of pet i t ionerrs home was used as an off ice during the

years at issue. He stated that he worked and received cl lents at such off ice.

7. During the years at issue, pet i t ioner r^ras employed fu11 t lne by the New

York State Department of Labor as a Hearlng Off lcer.  He al- leged that hls

private legal practice was conducted during evenings and on weekends.

8. Many of the deduct ions elaimed each year on pet i t ionerts schedules C

were attr ibutable to the business use of his New Jersey residence.

9. On pet i t ioner 's 1980 Federal  Schedule C he reported hls business

a d d r e s s  a s  r f l l 4  L l b e r t y  S t . ,  S u i t e  2 0 4 ,  N . Y . ,  N . Y . " .  O n  h i s  1 9 8 1  F e d e r a l

Schedule C he reported his business address as "80 Centre Street,  NYC 10007"

The Cent re  S t ree t  address  was pe t i t ioner rs  employer ts  address ,  no t  tha t  o f

his personal law off ice.

10 .  Pet i t ioner fs  1980 gross  rece lp ts  o f  $700.00  were  der ived  f rom serv ices

rendered to thro cl ients with respect to real estate transact ions. His 1981

gross receipts of $150.00 were derived from two cl lents for the preparat ion of

tax returns and the preparation of two l-ast wiLl and testament documents.

11 .  Pet l t ioner  fa l led  to  exp la in  the  1980 ad jus tment  to  income o f  $4 ,450.00 .



-4-

CONCLUSIONS OF LAW

A. That 20 NYCRR I3L.4 provides that:

"The New York adjusted gross income of a nonresident individual
includes i tems of incomer gain, loss and deduct ion enter ing into his
Federal  adjusted gross income which are attr ibutable to a business,
t rader  p ro fess ion  or  occupat ion  car r ied  on  in  th is  S ta te . f t

B. That 20 NYCRR I3I.4(a) provides that:

' rA business, t rader profession or occupat ion (as dist inguished
from personal services as an employee) is carrLed on withln the State
by a nonresident when he occupies, has, maintains or operates desk
room, an off ice, a shop, a store, a warehouser a factory, an agency
or other place where his affairs are systematical ly and Tegular ly
car r ied  on . . .  Bus iness  ls  car r ied  on  w i th in  the  Sta te  i f  ac t i v i t ies
ffiEiEa State in connection with the business are conducted in this

C. That pet i t ioner dld not carry on a profession within the State of New

York during the years 1980 and 1981 within the meaning and intent of 20 NYCRR

131.4(a) .  Accord ing ly ,  the  losses  purpor ted ly  sus ta ined f rom pet i t ioner rs  l -aw

pract ice during said years are not deduct ible on hLs New York State returns.

D. That the pet i t ion of Severino R. Nicor Jr.  and Teresi ta V. Nico is

denied and the Not ice of Def ic iency issued Apri l  13, 1984 ls sustained'  together

with such additional interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

jJUN 1? 1986

State with a fair measure of permanency and continuity" (emphasl-s

suppl ied



FJ

flp
,Er8

3E li
r

i
oo

Fi
z

t
a
IJ
.r.l
o
o 6 l
t r o
q, d't

H I \
r r o

GA S{
a

.  O b
f { ( ) Z

F:
' 9 .

. o p \g o + ,
F r.,i

o  o c )
d - l. i l €  > \
l { E  C ,
o r d o
tscr ]  l {
o o

( ' t o \ r ,

r" ' '
,4

H J

O  A F .
. . , { = t  E N

} <  ( , ) <  ( d c \ l
E O T I 1 C ) N
o ' d p d  F {
>  E I )  t r
.  E p q  ( s

^ B  O  E  .
t n l r l ( ) U ) . d >
@ Z  F l  t i ' .\ \  X <  a z
F - h  Q E l  ( d
v O F r A i E

A
9 F l  o <  t z  . f
( \ t 1 !
|  <  O X  c o
S t s + J < . ib r ( ' ) u ) H B <

r-'
n3
r*'j

€
lt,
r\
ru
r\
m

r
FI
m

G



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E T ^ I  Y O R K  I ? . 2 2 7

June 17 ,  1986

Severino R. Jr.  & Teresl ta V. Nlco
9 Saddlewood Court
Jersey City,  NJ 07302

Dear Mr. & Mrs. Nl"co:

Please take not ice of the Declslon of the State Tax Commissl"on enclosed
herewlth.

You have now exhausted your rlght of review at the adninistratlve leveI.
Pursuant to sectLon(s) 690 & 1312 of the Tax Law, a proceeding ln court  to
revlew an adverse decislon by the State Tax Conrnlsslon nay be lnstituted only
under Artlcle 78 of the Clvl1 Practlce Law and Rulesr and must be coumenced ln
the Supreme Court of the StaEe of New York, Albany County' within fron the
date of thls not, lee.

Inqulrles concerntng the computation of tax due or refund allowed Ln accordance
wlth thls decision mav be addressed to:

NYS Dept. Taxation and FLnance
Audit Evaluatlon Bureau
Assessment Revlew Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat,lve



STATE OF NEW YORK

STATE TAX COMI"ISSION

In the Matter of the Pecit lon

o f

SEVERINO R. NICO, JR. AND TERESITA V. NICO

for Redeternninat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
uader Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Adninistrat ive Code of rhe Clty
of New York for the Years 1980 and 1981.

DECISION

Petl t loners, Severino R. Nlco, Jr.  and Teresl ta V. Nico, 9 Saddlewood

Court,  Jersey City,  New Jersey 07302 f l led a petLElon for redeternlnat lon of a

deficiency or for refund of New York State personal tncome tax under ArCl"cle 22

of the Tax Law and New York Clty nonresLdent earnl"ngs cax under Chapter 46,

Tl t le u of the Adrnlnlstrat ive Code of the City of New York for the years 1980

a n d  1 9 8 1  ( F l l e  N o .  5 3 9 1 4 ) .

A hearlng was held before Al len Caplowaith, Hearlng Off tcerr at  the

off lces of the State Tax Connisslon, Two tr Ior ld Trade Center,  New York, New

York ,  on  Januar !  27 ,  1986 a t  2245 P.M. ,  w l th  a l l  b r le fs  to  be  subml t ted  by

February 27, 1986. Pet i t ioner Severlno R. Nlco, Jr.  appeared pro se. The

Audit  Divis ion appeared by John P. Dugan, Esq. ( I lerbert  Kamrass, Esq.,  of

counsel)  .

ISSUE

Whether petltioner Severlno

law withln the State of New York,

derlved from such pract lce on hls

R. Nico, Jr.  was engaged in the

thereby entLt l lng hlm to claim

New York return.

Pract lce of

the losses
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FINDINGS OF FACT

1.  Pet i t ioners ,  Sever ino  R.  N ico ,  J r .  and Teres l ta  V .  N ico ,  t ine l -y  f i led

a New York State Income Tax Nonresident Return (with City of New York Nonresident

Earnings Tax) for each of the years 1980 and 19Bl whereon Severino R. Nico'  Jr.

(here ina f te r  I 'pe t l t ioner " )  repor ted  ne t  losses  f rom h is  law prac t ice  o f  $10 '474.00

(1980)  and $10,393.00  (198f ) .  Accord ing  to  pe t i t ioner rs  Federa l  schedu les  C

annexed thereto, his gross receipts derived from such law pract ice were $?00.00

ln 1980 and $150.00 in 1981. Deduct ions claimed whlch htere purportedly attr ibu-

t a b l e  t o  s u c h  g r o s s  r e c e i p t s  w e r e  $ 1 I , 1 7 4 . 0 0  i n  1 9 8 0  a n d  $ 1 0 , 5 4 3 . 0 0  i n  1 9 8 1 .

2. On Apri l  13, 1984, the Audit  Divis lon issued a Statement of Audit

Changes to pet l t ioner and his wife whereln the aforestated net losses were

disallowed based on the followlng explanation:

t tBased on the information received i t  appears that you are not
maintalning a business off ice in New York. As such, your business
loss is not considered derived from New York State sources and
therefore lt is disallowed in computing New York income."

Addit ional ly,  said statement disal lowed a 1980 adjustment to income of $4r450.00

on the basis that such adjustnent was not explained in detal l .  Further '  said

statement reported var ious other technical  adjustments which r i lere not contested

by pet i t ioner.  AccordLngly,  the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t loner and his wife under the same date assert ing a def ic iency as

fo l lows:

$603 .  08

3. Pet l- t ioner al leged that he r^ras practLcing law ln New York State during

the years at issue and, accordingly,  he is properly ent i t led to the net losses

claimed.

"P"fi"r""".Z,

8 0  $ 1 , 7 0 1 . 8 6
Overpayment on 19Bl return
Amount Due

In teres t Total

$2 ,304 .94
48  .00

f f i "



-3-

4. Pet l t ioner was adnit ted to the

Frorr Jul-y,  1975 through December '  L977,

off ice and place of business.

New York  S ta te  Bar  in  October ,  1974.

he used his New York apartment as his

5. In January, 1978, pet i t ioner moved to a house which he purchased at

9 Saddlewood Court, Jersey City, New Jersey. He al-leged that at the time of

such move,  he  t rans fer red  h is  o f f i ce  to  114 L iber ty  S t ree t ,  New York  C i ty '

where he maintained a telephone answering machine and mailing servlce and had

the occasional use of of f ice space.

6. The f i rst  f loor of pet i t ionerrs home was used as an off ice during the

years at issue. He stated that he worked and received cl ients at such off ice.

7 . During the years at lssue, petitioner r^ras employed fu1l tlne by the New

York State Department of Labor as a Hearing Off icer.  He aLleged that his

pr ivate legal pract ice was conducted durlng evenings and on weekends.

8. Many of the deduct ions claimed each year on pet l t ionerrs schedules C

were attr ibutable to the business use of his New Jersey residence.

9. On pet i t ioner 's 1980 Federal-  Schedule C he reported his business

a d d r e s s  a s  " 1 1 4  L i b e r t y  S t . ,  S u l t e  2 0 4 ,  N . Y . ,  N . Y . " .  O n  h i s  1 9 8 1  F e d e r a l

Schedule C he reported his business address as "80 Centre Street,  NYC 10007".

The Cent re  S t ree t  address  was pe t i t ioner rs  employer ts  address '  no t  tha t  o f

his personal law off ice.

10 .  Pet i t loner ts  1980 gross  rece ip ts  o f  $700.00  were  der ived  f rom serv ices

rendered to tr^ro cl ients wlth respect to real estate transact ions. His 1981

gross receipts of $150.00 were derived from two cl ients for the preParat ion of

tax returns and the preparation of two last will and testament documents.

11 .  Pet i t l -oner  fa i led  to  exp la in  the  1980 ad jus tment  to  lncome o f  $4 ,450.00 .
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CONCLUSIONS OF LAW

A.  That  20  NYCRR 131.4  prov ides  tha t :

"The New York adjusted gross income of a nonresident indlvidual-
includes items of income, galn, loss and deduction entering into his
Federal  adjusted gross income whlch are attr ibutable to a business,
trader profession or occupat ion carr ied on in this State.t '

B. That 20 NYCRR L3L.4(a) provides that:

t tA business, t rade, profession or occupat lon (as dist inguished
from personal services as an ernployee) is carr led on within the State
by a nonresident when he occupies, has, maintalns or operates desk
room,  an  o f f i ce ,  a  shop,  a  s to re ,  a  warehouse,  a  fac to ry ,  an  agency
or other place where his affairs are systenat ical ly and regular ly
ear r ied  on . . .  Bus iness  is  car r led  on  w i th in  the  Sta te  i f  ac t i v i t ies
\,rltEin tEe State in connection with the business are conducted in this

C. That  pet i t ioner  d id not  carry on a profession wi th ln the State of  New

York during the years 1980 and 1981 within the meaning and lntent. of 20 NYCRR

131 .4 (a ) .  Acco rd ing l y ,  t he  l osses  pu rpo r ted l y  sus ta ined  f ron  pe t i t i one r ' s  1aw

pract ice dur ing said years are not  deduct ib le on h is  New York State returns.

D .  Tha t  t he  pe t l t i on  o f  Seve r i no  R .  N i co ,  J r .  and  Te res i t a  V .  N i co  i s

denied and the Not ice of  Def ic iency lssued Apr i l  13,  1984 is  susta ined'  together

with such additional interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

JUN I ? 1986
PRESIDENT

State with a falr measure of permanency and continuity" (emphasJ-s




