
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mattef of  the Pet l t lon
o f

Robert  & ClaLre A. Neuner

for RedetermlnatLon of a Def lc lency or RevLsLon
of a Determlnation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Years  1980 -  L982.

AFFIDAVIT OF MAILING

State of New York :
s 9 .  :

Cognty of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax ComnLsslon, that he/she ls over 18 years
of age, and that on the 20th day of November, 1986, he/she served the wlthln
not ice of DecLslon by cert i f led mai l  upon Robert  & Clalre A. Neuner the
petltloners ln the wlthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Robert & Clalre A. Neuner
320 Longbow Drive

, Franklin Lakes, NJ 074L7

and by depositl-ng same enclosed in a postpald properly addressed wrapper ln a
post off tce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee is the petritloner
hereln and that the address set forth on sald rrrapper Ls the last knonn address
of the pet l . tLoner.

Swgrn to before ne thls
20th day of November, f986.

Authorlzed to adnlntster oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

November 20, 1986

Robert & Claire A. Neuner
320 Longbow Drive
Frankl in Lakes, NJ 074L7

Dear Mr. & Mrs. Neuner:

Please take not ice of the Declsion of the State Tax Commisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnLnlstratl-ve level.
Pursuant to sect l .on(s) 690 of the Tax Law, a proceeding ln court  to revlew an
adverse decislon by the State Tax Co 'nLssion nay be lnstituted oaly under
Article 78 of the Clvtl Practlce Law and Rulesr arrd must be comnenced ln the
Supreme Court of the State of New York, Albany County, nlthin 4 nonths fron the
date  o f  th ls  no t tce .

InquLrles concernlng the computation of tax due or refund allowed in accordance
with thls decislon may be addressed to:

NYS Dept. Taxation and FLnanee
Audlt Evaluatlon Bureau
Assessment Review UnLt
Bul ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxtng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMI"IISSION

In the Matter of the Pet i t ions

o f

ROBERT NEUNER AND
CLAIRE A. NEI]NER

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years 1980, 1981
and, 1982.

DECI$ION

Peti t ioners, Robert  Neuner and Clalre A. Neuner,  320 Longbor{ Drlver

Frankl in Lakes, New Jersey 074I7, f l led pet i t lons for redeternin4t ion of a

def ic iency or for refund of personal lncome tax under Art ic le 22 of the Tax

Law fo r  the  years  1980,  1981 and 1982 ( I ' i l e  Nos .  54 f39  and 60851) .

A hearing was held before Daniel  J.  Ranal l l ,  Hearing Off icet,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on July 17, 1986 at 1:15 P.M. Pet i t ioner Robert  Neuner appeared PIg E.

The Audtt  Divls ion appeared by John P. Dugan, Esq. (Angelo A. Scopel l i to,  Esq.,

o f  counse l ) .

ISSUES

I. Whether a nonresident partner of a New York l-aw firn may allocate a

percentage of his partnershlp income where the partnershlp does not so

a l loca te .

II. Whether the Audit Division is barred fron making lts determl-nation of

def ic iency for the years 1980 and 1981 by the doctr ines of laches, estoppel or

col lateral  estoppel.
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FINDINGS OF FACT

1. On March 21, 1984, the Audit  Divis lon j .ssued a Not ice of Def ic iency

to pet i t ioners, Robert  Neuner and Claire A. Neuner,  together wltb a Statement of

Audlt Changes, asserting liability for additlonal personal incone tax for the

years 1980 and 1981 ln the fol lowLng sums:

Tax Interest Total

1980  $2 ,094 .01

Year

737 .86
673 ,56

$ 2 , 8 3 1 . 8 7
3 , 6 7 2 . 4 2I  981 2 , 9 9 8 . 8 6

2. On February 26, 1985, the Audit  Dlvis lon lssued a Not ice of Def lc lency

to pet l t ioners with an attached Statement of Audlt  Changes, asseft lng J- labi l l ty

for additional personal income taxes for the year L982 in the following sun:

Year Tax Interest Total

L982  $1 ,349 .85 263.58 $1 ,613 .43

3. During t.he years in issue, petitioner Robert Neuner ltas a Partner at

the New York City law firm of Brumbaugh, Graves, Donohue & Raymopd while

residing in the State of New Jersey.

4. The law firn of Brumbaugh, Graves, Donohue & Raynond did not allocate

any of its income to sources without the State of New York.

5. Pet i t loners f l l -ed a joint  New York State Income Tax Nontesldent Return

for the year 1980. On said return pet i t loners al- located Robert  Neunerrs partner-

shlp income derived from Brumbaugh, Graves, Donohue & Rayuond to sources within

and without New York State. Said al-l-ocatlon, computed on schedu[e A-1, Itas based

on days worked within and without the State. Pursuant to said schedule, $601151.16
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of Mr. Neunerrs partnership dlstr lbut ive share of $83,96L.00 was reported as

al locable to New York State sources.

6. Pet l t ionersr 1981 jointJ-y f i led nonresident l -ncome tax feturn contained

a similar all,ocation comput,ed on scheduLe A-1 of the return, shoryLng $100'562.25

of Mr. Neunerrs partnership share of $133,903.75 as al locable to New York State

sources .

7. The 1982 Nonresldent Incone Tax Return, jo int ly f t led by the

petLt ioners, revealed an al locat lon, agaLn computed on Schedule A-1 of the

return, which attr ibuted $98,265.00 of Mr. Neunerrs partnership Share of

$ 1 1 8 , 6 9 8 . 0 0  t o  N e w  Y o r k  s o u r c e s .

8. The Statement of Audit  Changes issued with the Not ice of Oef ic iency,

dated Mareh 21, 1984, explained the Audlt  Dlvis ionrs posit ion on the al locat l-on

of pet i t ionerrs distr lbut ive share as fol l "ows:

"You may not use Schedule A-1 to allocate partnershlp income.
You are not an employee receiving salary or ltages.

You uay not allocate your partnership income from Brumbaugh,
Graves, Donohue & Raynond since the partnershlp does not
al locate i ts lncome."

9. A slurllar expJ-anation rcas given to petitioners in the Statenent of

Audit  Changes issued with the Not ice of Def lc l€rclr  dated February 26, 1985:

"Since the partnership of Brumbaugh, Graves, Donohue & Raymond
does not allocate its ineome within and without New York
Stater ]ou may not al l -ocate your income from this partnerdhlp.t t

10. Pet i t ioners contend that they should be permit ted to al locate

Mr. Neunerts partnership income for the years in lssue because they were notified

by let ter f rom the Audit  Divls ion on March 17, 1980 regardlng al locat ion of days

worked outslde of New York State and no mention was made of the partnership

income al locat ion lssue.
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11. Based upon said not i f lcat ion, pet i t ioners bel ieve that the Audit

Divls ion is barred by the theories of laches, estoppel and/or co[- lateral  estoppel

from claiming tax due based upon pet i t ionersr al- locat ion of Mr. Neunerrs partner-

ship lncome.

12. By let ter dated December 6, 1984, the Audit  Divls ion not i f ied pet l t loners

that they had erroneously completed schedule A-l on each of thei6 returns for 1980,

1981 and 1982, lndlcatlng that Mr. Neuner nas allocating salary E, Elgg, not

business income, lnplying enployee status, not partner status (epphasts added).

f3.  Pet i t ioners al lege that the Audit  Dlvis l-on was construcElvely on not ice

since i t  had the partnershiprs returns for al l  the years l -n issue, and each

lndlcated Mr. Neunerfs partner status.

14. Pet i t loners f i led returns for the years ln issue wlth the State of

New Jersey' declaring their income allocated without the State of New York.

CONCLUSIONS OF LAW

A. That pursuant to sect lon 637(b) (2) of  the Tax Law, and t the regulat ions

promulgated thereunder, a nonresident partner nay not all-ocate "ias income or gain

from sources outside New York, a greater proport ion of his dlstr t i -but ive share of

partnership income or gain than the ratio of partnership income or galn from

sources outside New York to partnership income or gain from al l  sourcest ' .  Such

income ls al-located to New York sources on the same basis as the firn uses to

al locate the distr ibut ive share of each partner (sire Debevoise v.  State Tax

Cormissi .on, 52 ADZil  1023).  Accordingly,  s ince the partnership d[d not al locate

l ts income, pet i t ioners are not properly ent i t led to al locate any port lon of

Mr. Neunerrs distributive share of income from Brumbaugh, Graves, Donohue &

Raymond to sources without New York State.
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B. That the Audit Division was not barred from assessing additionai-

taxes due by the doctrLnes of laches, estoppel and/or col lateral  estoppel.

Laches or estoppel may not be inputed to the State l-n absence of statutory

authority. This rule is general-ly applled in connection wl-th ta8 natters

(Matter of Janestown Lodge 168l Loval Order of Moose, 31 AD2d 98[;  E!E-!

Turner Construct ion Co. v.  State Tax Comrisslon, 57 AD2d, 20I.  The record herein

clearly shows that the State acted reasonably in light of the citrcunstances and

wlthout prejudice to pet i t ioners.

C. That the petltlons of Robert Neuner and Claire A. Neunelr are denled

and the Not ices of Def ic iency dated March 21, 1984 and February 26, 1985,

respect ively,  are hereby sustalned together with such addlt lonal interest as

may be lawfully owing.

DATED: Albany, New York

NO\/ 2 0 1986
STATE TAX COMMIS]SION

PRESIDENT


