
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Charles

the Pet i t lon

Nathan

o f
o f
M .

AFFIDAVIT OF MAILING
for Redetermlnat l .on of a Def ic lency or for Refund
of New York State Personal Income Tax under Article
22 of the Tax Law and New York City Personal Income
Tax under Chapter 46, Title T of the Admlnist,ratlve
Code of the Clty of New York for the Year L979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, beLng duly sworn, deposes and says that
he/she is an enployee of the State Tax Comrission, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the within
not lce of Decision by cert i f l "ed nai l  upon Charles M. Nathan, the Pet l t loner ln
the within proceeding, by enclosi"ng a true copy thereof l "n a securely sealed
postpaid vrrapper addressed as fol lows:

Charles M. Nathan
925 Pres ldent  S t .
Brooklyn, NY ILZI l

and by depositlng same enclosed
post off lce under the exclusive
Servlce wlthln the Stat,e of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne thls
28 th  day  o f  January ,  1986.

in a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that, the sald addressee ls the petltJ-oner
forth on sald wrapper is the last known address

4r'

l s te r  oa thsrLzed
sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Charles M. Nathan

for Redeterminat ion of a Def ic lency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York Clty Personal Income
Tax under Chapter 46, Ti t le T of the Adnlnistrat ive
Code of the Citv of New York for the Year 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hage1und, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Courmisslonr that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the within not ice
of Deci.s ion by cert l f led mai l  upon Sheldon H. Alster,  the representat lve of the
pet l- t ioner ln the withln proceedlng, by enclosing a true copy thereof ln a
securely sealed postpaid r^rrapper addressed as fol lows:

She ldon H.  A ls te r
C leary ,  Got t l leb ,  S teen & Han i l ton
I State Street PLaza
New York, NY 10004

and by deposlt lng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the Uni. ted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne thls
28 th  day  o f  January ,  1986.

t,o admi ster oaths
sec t ion  174pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 28, 1986

Charles M. Nathan
925 Pres ldent  S t .
Brooklyn, NY lL2l5

Dear Mr. Nathan:

Please take not l-ce of the Decl"sion of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your right of revl,ew at the adrninlstrative level.
Pursuant to sect lon(s) 690 & I3L2 of the Tax Law and Chapter 46'  Ti t le T of
the Adurinlstrat ive Code of the City of New York, a proceedlng ln court  to
review an adverse declsion by the State Tax Cornnlssion may be inst l tuted only
under Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the St,ate of New York, Albany County, withln 4 months from
the dat,e of thls not lce.

Inqulries concerning the computation of tax due or refund allowed in accordance
with this declslon may be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Litigatl"on Unit
Bui ldlng /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t loner I  s Representat ive
She ldon H.  A ls te r
Cleary, Gott l ieb, Steen & Hamil ton
1 Sta te  S t ree t  P laza
New York, NY 10004
Taxing Bureau's Represental ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CHARLES M. NATHAN

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the Adninlstrat ive Code of the Cltv
of New York for the Year L979.

DECISION

Petl t ioner,  Charles M. Nathan, 925 President Street,  Brooklyn, New York

LI2l5, f i led a pet i t ion for redetermjnat ion of a def lc lency or for refund of

New York State personal income tax under Article 22 of the Tax Law and New York

City personal income tax under Chapter 46, Tl t le T of the Administrat ive Code

of  the  C i ty  o f  New York  fo r  the  year  1979 (F l le  No.  46553) .

A hearing was hel-d before Al len Caplowaith, Hearing Off icer '  at  the

off ices of the State Tax Coromisslon, Two ! tror ld Trade Center,  New York, New York,

on  June 20 ,  1985 a t  9 :15  A. l '1 . ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  August  9 ,  1985.

Pet i t ioner appeared by Edwin B. Mlshkin, Esq. The Audlt  Divis ion appeared by

John P.  Dugan,  Esg.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUES

I .

of  the

I I .

Whether pet i t loner,

St,ate and Clty of New

Whether the not ice

Charles M. Nathan, was dornlciled in and

York during the lat ter part  of  taxable

of def lc lency v/as t i rnely issued.

FINDINGS OF FACT

a resldent

year  1979.

1. For taxable year 1979, Charles M. Nathan (herelnafter "pet i t loner")

t inely f i led a New York State Income Tax Nonresident Return (wlth City of New
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York Nonresident Earnings Tax) for the period January 1 through November 9,

L979 and a New York State Income Tax Resident Return (with City of New York

Personal Income Tax) for the peri ,od November 10, through Deceurber 31, 1979. In

conjunct ion therewith, pet i t ioner f i led a New York State and City of New York

Schedule for Change of Resident Status whereon he prorated his income ( inclusive

of New York partnership income) and deduct lons between his claimed resldenc and

nonresi .dent per i .ods.

2 .  On Apr i l  14 ,  1983,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t ioner wherein an adjustment r i ras made holding his ent l re distr ibut ive

share of New York partnership income subject to New York State and New York

City personal i "ncome taxes based on the fol lowing explanat lon:

"Where a member of a partnershlp changes his status from
resident to nonresident or v ice versa, hl .s distr ibut ive share of
partnership lncomer gain, loss and deduct ion shal l  be included in the
computat ion of his taxable income for the port ion of the taxable year
in which or with which the taxable year of the partnership ends, and
treatment of hls distr ibut ive share for New York income tax Purposes
shal l  be determined by his status as a resident or nonresident at
such t ime. Such distr ibut lve share of partnership income, gain, loss
and deduct ion is not prorated between the separate resident and
nonresident returns. r l

Since the New York law partnership Clearyr Gott l ieb, Steen & Hamil ton ended

its taxable year on December 31, 1979, and pet i t ioner reported that he was a

resident of New York at the close of calendar year 1979, his ent i re distr ibut ive

share of partnership lncome was held taxable for New York State and City purposes.

3. Based on the aforementioned St,atement,  of  Audit  Changes, the Audit

Divi .s ion issued a Not ice of Def ic iency against pet i t l "oner assert ing addit ional

New York State personal income tax of $8,003.28, addit ional New York City

p e r s o n a l  i n c o m e  t a x  o f  $ 6 , 6 8 6 . 8 3 ,  p l u s  l n t e r e s t  o f  $ 5 , 0 0 7 . 5 7 '  f o r  a  t o t a l  d u e
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o f  $ 1 9 , 6 9 7 . 6 8 .  S a i d  N o t l c e  o f  D e f l c i e n c y  b o r e  t w o  ( 2 )  d a t e s :

da te  o f  N lay  L2 ,  1983  and  a  s tamped  da te  o f  Ap r i l  14 ,  1983 .

a typewri t ten

4. Pet i t ioner argued that the aforestated typewri t ten date was the date

said not ice was issued and accordingly,  the Not ice of Def ic i .ency was barred by

the expirat ion of the period of l in i t .at lons on assessment.

5 .  Subsequent  to  pe t i t i .oner ts  rece ip t  o f  the  Not ice  o f  Def ic iency  he

f i led a pet i t ion wheretn he c la imed that  he incorrect ly  f i led l : . is  1979 returns.

He argued that  he r ras a dorn lc i . l iary  and res ident  of  the State of  New Jersey

dur ing the ent i re taxable yeat  L979 and that  he d id not  become a New York

res iden t  un t i l  Ma rch  o r  Ap r i l  1980 .

6. Cleary, Gott l - ieb, Steen & Hamil ton al located i ts I979 partnership

income to sources within and without the State and City of New York.

7 .  Pet i t ioner,  now age forty-three (43),  was born in New Jersey and

raised in the l-lapl-ewood - South Orange area of that, state. IIe attended Yale

Law School f rom 1962 chrough 1965. In 1963 he was marr ied. After complet ing

1aw school in 1965, he l ived for approximately one year in the Distr ict  of

Columbia whi le clerki .ng at the United States Court  of  Appeals for the Distr lct

of  Columbia Circui t .  Subsequent to said clerkship, pet i t i .oner became an

associate at the 1aw f l rn of Cleary, Gott l ieb, Steen & HaniLton i .n New York

City.  To meet the residency requirement for admission to the New York bar,  he

and his wife,  Al ice Nathan, resided for two years in an apartment ln Westchester

County, New York. In 1968, they purchased a home in West Orange, New Jersey.

In 1972, they purchased a larger home in South Orange, New Jersey where they

cont inued to l ive unt i l  July,  1979. Tn 1973 pet i t ioner became a partner in said

law f i rm.
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8. As the result  of  mari tal  di f f icul t ies pet i t ioner removed hirnself  to a

fr iend's apartment in Manhattan in July,  1979. In August,  L979 he sublet a

srnall furnished apartment in Manhattan untll early November 1979 at which tlne

he rented an unfurnished apartment, in l"lanhattan under a "two or three year

l e a s e t ' .

9. Petitioner argued that his intent from July, 1979 through approxinately

March or April 1980 was to reconcile with hls wlfe and move back to his South

Orange, New Jersey home. He test i f ied that he furnished the leased aPartment

acquired ln November 1979 with borrowed furni ture and kept his clothes sEored in

cardboard boxes; that al though he signed a lease for said apartment,  he bel ieved

he would be able to terminate i t  wlthout suffer ing any economic penalty because of

the t ight real  estate rental  market in Manhattan; that dur ing the period of

November 10, 1979 through March or Apri l ,  1980 he vis i ted hls wlfe and chl ldren on

several  occasions in an effort  to effect a reconcl l lat ion; that in or about March

or Apri l ,  1980 he concluded that there was no hope of preserving his marr iage

and he instructed his attorney to establ ish a sett lement arrangement and Pursue

the quest lon of a formal divorce proceedi.ng; and that he took no stePs to

establ ish hinsel- f  in any meaningful  way in New York unt l l  March or Apri l  1980

when he purchased new furni ture and completely furnlshed his New York aPartment.

10. Pet i t lonerfs leased apartment contained one bedroout and a smal l  room

whlch was used by his chi ldren, aged nine and thir teen at the t imer when they

v l  s i t e d .

11. No furni ture receipts were submitted to establ ish that said leased

apartment was furnished during the period stated by Pet i t loner.
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L2. Pet i t lonerrs wlfers attorney sought to advance negot iat ions durlng the

period of in i t la l  separat ion.

13. In Julyr 1980, pet i t ioner and his wife sold the joint ly owned South

Orange, New Jersey home. No evidence was subrnl t ted to establ ish when the house

was put up for sale. In February, 1981 they were formal ly separated and ln the

Spring of l981 they were divorced.

14. During the perLod pet i t ioner was separated from his wife he cont inued

to provide financial support to his fanily and maintai.n the New Jersey hone.

15. Pet l t lonerrs former wife,  Al lce Nathan, submitted an aff idavl t ,  shTorn

to on June 3, 1985, whereLn she deposed and said that:

"From August 18, 1963 unt i l  AprLI 29, 1981, I  was marr ied to
Charles M. Nathan.

In 1979 Mr. Nathan and I  agreed, because of our mari tal
di f f lcul t les, to undergo a tr ia l  separat lon. On or about August 1,
1979, Mr. Nathan moved out of our home ln South Orange, New Jersey
and began spending nights in an apartment he had sublet in Manhattan.
He took no significant possessions with him other than clothlng and
tol letr ies. During this period, we also traveled together to vis l t
our thro children who were away at sunmer camp.

Durtng the remainder of 1979 and l-nto the Spring of 1980,
1"1r. Nathan often returned to our home to vlslt me and our children.
On several  occasions, Mr. Nathan raised with rne the possibl l i t ies of
a reconcl l iat lon. He at t imes attended services at our local synagogue.
He continued to provide financlal support for me and our children.

I ,  not Mr. Nathan, inst igated the separat ion. Throughout the
remai-nder of. L979 and into early 1980, Mr. Nathan, through his vlsits
and telephone conversat lons, expressed hls deslre to work out our
problems and resume our relationship. It is clear to me that during
1979, Mr. Nathan wanted to save our marr lage and return to our home
in New Jersey. t t

16. Pet i t ioner bel ieves he spent more than 183 days in New York during

1 9 7 9 .
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not i .ce of

issue was
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Subsequent to the hearing held herein, the Audit  Divis ion subnit ted a

cert i f ied mai. l ing which establ ished that the Not ice of Def ic iency at,

sen t  to  pe t i t ioner  by  cer t i f ied  mai l  on  Apr i l  14 ,  1983.

CONCLUSIONS OF LAW

A.  That  the  Not ice  o f  Def ic iency  bear ing  two da tes  (see F ind lng  o f  Fac t

"3" ,  su2ra)  roas  mai led  t .o  pe t i t ioner  by  cer t i f ied  na i l  on  Apr l l  14 ,  1983.

Accordingly,  said not ice was t imely issued pursuant to sect lon 683(a) of the

Tax Law.

B.  That  the  t rea tment  o f  pe t i t ioner ts  d ls t r ibu t ive  share  o f  par tnersh ip

income is  based on  h ls  res idency  s ta tus  a t  the  c lose  o f  the  par tnersh ip rs

taxab le  year  (20  NYCRR 148.6) .  I f ,  as  pe t i t ioner  a l leges ,  he  was a  nonres ident

of New York on December 31, 1979, his distr i .but ive share of partnership income

would be taxable to New York at the rat io of the partnershipts lncome or gain

from sources outside New York to the partnershipts income or gain frorn al l

sources .  (20  NYCRR 134.2(b) )  I lowever ,  i f  as  the  Aud i t  D iv is ion  a l leges ,

pe t i t ioner  was a  New York  res ident  on  December  31 ,  L979,  h is  en t i re  d i .s t r ibu t ive

share of partnership income is taxable to New York (20 NYCRR f19.2).

C. That  dour ic i le ,  in  general ,  is  the p lace which an indlv idual  in tends to

his permanent home - the place to which he intends t,o return whenever he may

absen t  .  ( 20  NYCRR I02 .2 (d )  (1 )  )

D.  That  other  than the af f idavi t  o f  h is  former wi fe,  pet i t ioner  has

subrui t ted vir tual ly no documentat ion to support  his content ion that he changed

his douric i le to New York in March or Apri l  1980 rather than in November, L979,

as stated on the 1979 tetu,rns which he f i led. Therefore, pet l t ioner has fai led

to sustain his burden of proof,  imposed pursuant to sect ion 689(e) of the Tax

Law and Sect ion T46-f89.0(e) of the Administrat ive Code of the City of New

b e

be
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York' to show that he was a nondomiciliary of New York during the lasc two

months of 1979. Accordingly,  i t  must be held that pet i t ioner was domlci led in

New York State and City from Novenber 10, 1979 through December 31, L979, as

was stated on his 1979 New York return.

E. That sect lon 605(a) of the Tax Law provides that:

"A resident individual means an indi .v idual:

(1) Who is donici led in this state, unless he maintains no
permanent place of abode in thls state, maintains a permanent place
of abode elsewhere, and spends in the aggregate not. more than thirty
days  o f  the  taxab le  year  in  the  s ta te . . . "

Sec t lon  T46-105.0(a)  (1 )  o f  the  Admin is t ra t i ve  Code o f  the  C i ty  o f  New York

provides a substant ial ly s iroi lar def ini t ion for a City resident indlvidual.

F. That pet i t ioner has fal led to sustaln hl-s burden of proof to show that

he had met al l  three except ions provlded ln sect ions 605(a)(1) of the Tax Law

and T46-105.0(a) (1) of  the Administrat ive Code of the City of New York for the

perlod he was domici l -ed in New York during 1979. Accordingly,  pet l , t ioner is

deemed to be a resident individual of  the State and City of New York for the

per iod  November  10 ,  L979 th rough December  31 ,  1979.

G. That the pet l" t lon of Charles M. Nathan is denied and the Not ice of

Def ic iency issued Apri l  14, 1983 ls sustained together wlth such addit ional

interest as may be 1awful ly owing.

DATED: Albany, New York

JAN 2 81986
STATE TAX COMMISSION

PRESIDENT


