
STATE OF NE!{ YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Frank & Kathleen Nastasi

for  Redetern inat ion of  Def ic iencies or  for
Refunds of Net^r York State and New York Ci-ty
Personal Income Taxes under Article 22 of the
Tax Law and Chapter 46, Title T of the Adninis-
t rat ive Code of  the Ci ty  of  New York for  the
Years  1978  and  1979 .

AFFIDAVIT OF MAILING

in  a postpaid proper ly  addressed wrapper ln  a
care and custody of  the Uni ted States Posta l

York.

that  the said addressee is  the pet i t ioner

for th on said wrapper is  the last  known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Coumlssion, that he/she ls over 18 years
of age, and that on the 29th day of May, L987, he/she served the within not ice
of decision by cert i f ied mai l  upon Frank & Kathleen Nastasi  the petLt ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Frank & Kathleen Nastasi
21 Piednont Avenue
Staten Island, NY 10305

and by deposit ing same enclosed
post off ice under the exclusive
Servl-ce wlthin the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
29th day of l " lay, 1987.

Author t o a i s te r  oa ths
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank & Kathleen Nastasi

for Redeterminat ion of Def ic iencies or for
Refunds of New York State and New York City
Personal Income Taxes under Article 22 of tlre
Tax Law and Chapter 46, Title T of the Adninis-
trat ive Code of the City of New York for the
Years  1978 and L979.

AFFIDAVIT OF MAILING

State of  New York :
8 S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 29th day of May, 1987, he served the within not j"ce of
decislon by cert i f ied nai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 1 f501

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ure this
29th day of May, 1987.

t e r  oa t
pursuant to Tax Law sect ion 174
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NIay 29, L987

Frank & Kathleen Nastasl
21 Plednont Avenue
Staten Island, NY 10305

Dear Mr. & Mrs. Nastasi :

Please take notlce of the declslon of the State Tax CornmLsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrative level.
Pursuant to sect lon(s) 690 & L3l2 of the Tax Law, a proceedlng ln court  to
review an adverse declsion by the Stat,e Tax Commisslon may be lnstltut,ed only
under Article 78 of the Clvll- Practlce Law and Rules, and must be coumenced ln
the Supreme Court of the State of New York, Albany Countlr wlthin 4 months fron
the date of thls not lce.

Inqulrles concerning the couputatlon of tax due or refund allowed in accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Eval-uatlon Bureau
Assessment Review Unit
Bul ldlng #9, State Campus
Albany, New York 12227
Phone / /  (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxlng Bureauts Representatlve

Petltloner I s Representatlve :
Louls F. Brush
101 Front Street
Mineo la ,  NY 11501



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ions

of

FMNK NASTASI AND KATHLEEN NASTASI

for Redetermlnat ion of Deftclencies or for
Refunds of New York State and New York City
Personal Incoue Taxes under Art lc le 22 of
the Tax Law and Chapter 46, Tltle T of the
Adminlstratlve Code of the City of New York
fo r  the  Years  1978 and 1979.

DECISION

Peti t loners, Frank Nastasl  and Kathleen Nastasl ,  21 Piednont Avenue,

Staten Island, New York 10305, f l led pet i t lons for redeterminatton of def ic lencles

or for refunds of New York State and New York Clty personal income taxes under

Art lc le 22 of.  the Tax Law and Chapter 46, TLt le T of the Admlnistrat lve Code of

the City of New York for the years L978 and 1979 (Fl le Nos. 37612 and 44440).

On Octobet 23,1985' pet i t i .oners walved thelr  r ighc to a hearing and

requested the State Tax Co 'nlsslon to render a decision based on the ent lre

record contaLned ln their  f l le,  rnr l th al l  brLefs to be subnlt ted by October 8,

1986. After due conslderat lon, the State Tax Commlsslon hereby renders the

fol lowLng declslon.

ISSUES

I .

for  the

I I .

during

Whether the notLces of def lc iency were lssued without any basis and

sole purpose of extendlng Ehe perlod of l lmltat lon on assessment.

Whether petlttoner Frank Nastasl was engaged ln a trade or buslness

the years at lssue.



I I I .  t r {hether pet i t loners

buslness expenses claLned as

1ssue.
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have substantiated the

deduct lons fron gross

character

lncone for

amount

years

o f

at

and

the

FINDINGS OF FACT

1. Pet l t loners, Frank Nastasi  and Kathleen NastasL, f i led a New York

State Income Tax Resldent Return for the year 1978 whereln they elected a

f l l lng status of "Marr led f l l lng separately on E Return'r .  Pet i t ioners

clafuoed a standard deductlon on this return.

2. To the extent at lssue hereLn, the 1978 New York State return l lsted

Frank Nastasirs occupat lon as I 'Construct ion Contractorrr .  . {r .  Nastasl  reported

that hls total  lncome lncluded buslness lncome of $9,376.00. Mrs. Nastasi

report ,ed that she had other lncome of $5,200.00.

(a) A copy of the Federal  Schedule C, ent l t led Prof l t  (or Loss) from

Business or ProfessLon, for Frank Nastasi  reporred incone of $19r806.00, conslst ing

of income from Blomeley Engineerlng of $19,556,00 and lncome from subcontract lng

of  $250.00 .  Mr .  Nas tas i  then l l . s ted  the  fo l low ing  expenses :

Payments to Kathleen Nastasi
Dues
Accounttng
Arctlc Wear
Telephone
Travel expense
To l ls
Parklng
Sol lc l tat lon, meettngs
Tools
Mater lals
Clean-up & cartlng

$  5  , 200 .00
595 .00
100  .00
183  . 00
1  20  .00

1  , 483  . 00
1  10 .00
158  .00

L ,27  4  . 00
264 .00
502 .00
42 r .00 ,

$f3736.00''

I t  l s  recogn ized tha t  the  sum o f  these f lgures  ls  $10,410.00 .
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The $10,430.00  ln  expenses  deducted  f rom lncome o f  $19,806.00  resu l ted  ln  the

$9,376.00  ne t  bus lness  lncome repor ted .

(b) A wage and tax statement lssued to Mr. Nastasi  and attached to

the return showed "Wages, t lps, other compensat iontt  of  $19,555.88 fron Insula-

tlon Servlee Syst,em, Inc. The statement was stauped wLth an arro\,t polntlng to

the $19,555.88 f lgure wlth the legend "Included ln Schedule C'r .

(c) The New York State Unlncorporated Business Tax Return of Frank

Nastasi  reported a net prof l t  and total  lncome from business before New York

modl f l ca t ions  o f  $9 ,376.00 .  Th ls  amount  was reduced by  $19,556.00  resu l t ing  ln

a  l o s s  o f  $ 1 0 , 1 8 0 . 0 0 .

3. Pet i t loners f l led a U.S. Indlvidual Income Tax Return for the year

1978 wherein they elected a f i l tng status of "Marr led f l l lng jolnt  return (even

if  only one had Lncome)".  Pet l t ioners did not i tenlze thelr  deduct lons on thls

return.

4. Pecltioners flled a New York State Income Tax Resldent Return for the

year L979 whereln they elected a f l l lng status of I 'Marr led f i l lng jolnt  return'r .

Petltloners clalmed the standard deductlon when preparing the return. To the

extent at issue hereln, the 1979 New York State tax return l isted Frank Nastasirs

occupat lon as "Construct ion Contractor" and reported buslness lncome of $15,817.00.

(a) A copy of the Federal  Schedule C for Mr. Nastasi  for 1979 reported

lncome o f  $9 t ,028.00  as  fo l lows:

Insulat lon Service System
Beach Electr lc
Interest
Subcontractors

(b) The Federal  Schedule C for

as fol lows:

$27 ,584 .00
2 ,O4L  . 00

753 .00
6s0  .00

$TioZ8-ldd'

1979 repor ted  expenses  o f  $15,211.00



The $15 '211.00  ln  expenses  deducted  f ron  the  income o f  $31,028.00  resu l ted  tn

the  $15,817.00  ne t  bus tness  lncome repor ted .

(c) The wage and tax statements atcached to pet l- t lonerrs return

showed "Wages, t ips, other compensat lon" from Beach Electr lc Co.,  Inc. of

$2r040.57  and,  "Wages,  t lps ,  o ther  compensat lon"  o f  $271584.30  f ron  Insu la t lon

Servi .ce System. Each statement was staoped with an arrow polnt lng to,  respec-

t l ve ly ,  the  $2 ,040.57  and $27,584.30  f lgures  w i th  the  legend " Inc luded ln

Schedule C'r .

(d) Frank Nastasl flled a New York State Unincorporated BusLness Tax

Return for L979 which reported net profLt of  $15,817.00 less subtract lons of

$29,625.00  resu l t ing  1n  a  ne t  loss  o f  $13,808.00 .  The un lncorpora ted  bus lness

tax return was stamped wich an arrow poLnt lng to the $291625.00 f lgure with the

legend ' |FICA wages tncluded 1n Schedule C".
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Payments to Kathleen Nastasl  (Off lce Asst.  )
Dues & uemberships
Accounting
Arct lc wear & outside rain gear
Telephone
Travel Exp.
Tol ls
Parklng
Sol lc l tat ion, meetlngs
Tools
Mater lals
Clean-up & cartlng
Telephone & Messenger Svce.

J .  N .
Telephone - outside
Magazines, nerdspapers (re: foLlowlng constr.  narket)

$  5 ,200 .00
696.00
150 .00
317  .  00
240 .00

3,  o5o.  oo
I  1 8  . 0 0
1s4  .00

2 ,L96  , 00
393  . 00
697 .00
7 25 .00

650 .00
482.00
143  . 00

to whether pett t toners

examlnatlon along wlth

basls that said returns had

5. The record does not contain tnformatlon as

f l led a Federal  tncome tax return for 1979.

6. Pet l t loners t  tax returns were selected for

those of approxinately 100 other lndlvlduals on the
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been prepared by a part icular accountant.  An lnvest lgat ion had dLsclosed that

said aceountant had conslstently prepared returns on whlch an indivLdual wirh

Trage or salary lncome shom on wage and tax statements had reported said lncome

as business recelpts on Federal Schedule C. Department of Taxation and Flnance

audltors were directed to revlew the returns and to disallow clalmed business

expense deductlons if the taxpayer appeared to be an employee recelving wage or

salary lncome reported on wage and tax stateoents. Pet l t lonersr claimed

Schedule C deduct lons r^rere dlsal lowed on that basis.

7. On Apri l  14, L982, the Audlc Dlvl-s lon lssued a Not lce of Def lc iency t ,o

pet l t ioners assert lng a defLciency of New York State and New York Clty personal

Lncorue tax for the year 1978 ln the amount of $749.27, plus penalty of $149.84

and ln te res t  o f  $230.00 ,  fo r  a  ba lance due o f  $1 ,129.11 .  A  Stacenent  o f  Aud l t

Changes, which was issued on the same day, explalned that the expenses clained

on the Federal Schedule C were not allowed slnee they were not "ordlnary and

necessary ln the production of income as an employee". Further, the amount

of tax due was computed on a jolnt  basls,  to pet l t lonerst advantage, slnce the

$5,200.00 of wage expense to Mrs. Nastasl  was not al lowed.

8. 0n February 8, 1983, the Audlt  Divls ion lssued a Statement of Audit

Changes to petLt ioners explalning that they had a def lcLency of New York State

and New York Clty personal income tax for the year 1979. The explanation

provlded was that, as a salarled employee, l{r. Nastasl r,ras not entltled to

claLn deduct ions on a Federal  ScheduLe C. On Aprl l  8,  1983, the Audlt  Di.v isLon

issued a Not lce of Def lc iency to pet i t l -oners for the reason set forth above

assert lng a def lc iency of tax in the amounc of $l ,637 .76, plus interest of

$ 5 4 4 . 3 9 ,  f o r  a  b a l a n c e  d u e  o f  $ 2 , 1 8 2 . 1 5 .
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9. Upon the submlsslon, the only evldence presented was groups of cancelled

checks, recelpts,  let ters,  copies of tax returns and wrl t ten descrlpt lons of

act lv l t ies and expenses lncurred. l lowever,  the evLdence submltted is

lnsufficlenL to estabHsh (1) that, Frank Nastasl \ras engaged ln the carrylng on

of a trade or business (other than as an enployee);  (11) that the expenses

const i tuted enployee trade or business deduct ions; and (111) that the exPenses

const.ltuced ordlnary and necessary business expenses and not, personal expenditures.

10 .  PeuLt loners  contend:

(a) That the not ices of def ic lency were issued on an arbi trary and

caprlcious basls just prlor to the explrat,lon of che perLod of llnLtations on

assessment,  thus deprlv ing pet i t loners of the opportunity to present substantL-

at ion for the clafuned deduct ions;

(b) that pet i t loners are one of a

selected for speclal  scrut iny because thelr

same tax preparer; and

large group of taxpayers who were

returns had been prepared by the

(c) that where petLtioners do not have cancelled checks or other

recelpts for certal-n expenses, the Department of Taxat ion and FLnance should

al low pet l t ioners a reasonable est luate of such expenses.

CONCLUSIONS OF LAI4I

A. That the not ices of def lc lency were properLy lssued and were not

arbl trary and capric lous. The returns were patent ly erroneous and the Audlt

Dlvlsion was justlfied ln disaLlowlng the busl.ness expenses clalned by Frank

t\astasl on hl-s FederaL Sehedules C.

B. That the fact that pet l t ionersr returns were selected for examlnat lon

because of certain pract ices of their  accountant ls l r relevant.  Pet l t loners t

I tabl l l ty depends solely on the facts adduced heretn.
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C. That pet l t loners have fai led to sustaln thelr  burden of proof (Tax Law

S 689[e ] ;  Adntn is t ra t l ve  Code $  T46-189.0 [e ] )  to  show (1)  tha t  Frank  Nastas l

was engaged in a trade or bustness other than as an employee (Internal Revenue

Code $ 62[L]) ;  ( i l )  that the expenses Ln quest lon rrere trade or business

deductLons of ernployees deduct lble pursuant to Internal Revenue Code $ 162;

and ( i11) that the expenses in quest ion were ordlnary and necessary buslness

expenses deduct lble under Internal Revenue Code S L62(a).  I t  is noted that

since petltLoners dld not ttemize their deductlons on thelr Federal tax return

for 1978 or show that they iternlzed thelr deductlons on thelr Federal tax

return for I979r pet l t loners are not ent l t led to claln any of the l tems l lsted

on Chelr  Federal  Schedules C as l tenlzed deduct ions (Tax Law S 615[a]) .

D. That the pet l t lons of Frank Nastasi  and Kathleen Nastasi  are denled

and the not lces of def lc iency dated Aprt l  14, 1982 and Aprl l  8,  1983 are

sustained ln full, together wlth such addLtional interest and penalties as may

be lawfully due and owing.

DATED: Albany, New York

MAY 2' 91981

STATE TAX COTYMISSION

PRESIDENT


