
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

The Mutual Life Insurance Conpany of New York

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law and Chapter 46, Ti t le T of the
Adrninistrative Code of the Citv of New York for
the  Year  1978.

and by depositing same enclosed
post off ice under the excluslve
Servlce within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the UnLted States Postal
York.

that the said addressee is the Pet i t ioner
forth on said wrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 3rd day of July,  1986, he/she served the within not ice
of Decision by certlfled mail upon The Mutual Life Insurance Conpany of New
York the pet i t ioner in the within proeeeding, by encloslng a true copy thereof
in a securely sealed postpaid wrapper addressed as follows:

The Mutual Life Insurance Company of New York
Attn: Seymour Sperber
1740 Broadway
New York, NY 10019

Sworn to before me thls
3rd  day  o f  Ju ly ,  1986.

n^'n ' '



S T A T E  0 F  N E [ ' I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

July  3,  1986

The Mutual Life Insurence Company of New York
Attn: Seynour Sperber
1740 Broadway
New York, NY 10019

Gentlemen:

Please gake notlce of the Decision of the St,ate Tax Commisston enclosed
herewith.

You have now exhausted your right of revlew at the adnlnistrative level.
Pursuant to sectLon(s) 690 & 1312 of the Tax Law and Chapter 46'  Ti t le T of the
Adninistrative Code of the City of New York, a proceeding ln court to revlew an
adverse declslon by the State Tax Connisslon may be lnstituted only under
Article 78 of the Clvll PractLce Law and Rules, and nust be conmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 rnonths from the
date of thls not ice.

Inquiries coneernl-ng the computation of tax due or refund allowed ln accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Revlew UnLt
Bulldlng /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

THE MUTUAL LIFE INSURANCE COMPANY OF NEI4I YORK

for Redeterminat ion of a Def lc iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law and Chapter 46, Title T of the
Adninistrat ive Code of the CLtv of New York for
the Year 1978.

l thether pet i t ioner ls l iable for the payment of interest

basis of alleged late payment of New York State and New York

withheld.

FINDINGS OF FACT

Petltioner, The Mutual Life Insufanee Company of New York, Attention:

Seymour Sperber,  1740 Broadway, New York, New York 10019, fLl-ed a pet i t ion for

redeterminat ion of a def ic iency or for refund of personal income tax under

ArtLcle 22 of the Tax Law and New York City personal income tax under Chapter

46, Ti t le T of the Administrat ive Code of the City of New York for the year

1978 (F l le  No.  325L3) .

A forrnal hearlng was held before Dennls M. Gal l ther '  Hearing Off icer '  at

the offices of the State Tax Conrmlsslon, Two World Trade Center, New York, New

York ,  on  March  16 ,  1982 a t  9 :30  A.M.  Pet l t ioner  appeared by  Rober t  Levyr  Esq. ,

and Charlot te Mart in,  Esq. The Audit  Divls ion appeared by Paul B. Coburn'

E s q . ,  ( P a u l  A .  L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

DECISION

assessed on the

Clty income tax

1.  On January  24 ,  1980 '

Mutual Life Insurance Company

the Audit  Divis ion issued to pet i t loner,  The

of New York ("MONY"),  a Not ice of Unbalanced
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Account which stated that a reconclliation of records revealed an underpaynent

of New York State and New York Clty tax r^r l thheld by pet i t ioner as fol l -ows:

ReconciliatLon shows amount withheld
Tota l  tax  pa id  o r  asgessed on  re tu rns  f l l -ed . . .

Imbalance

Total  or Net Shortage

CITY

327 ,7 r r .99
3 L 5 , 7 L L . 9 9

1 2 , 0 0 0 . 0 0

STATE

2 ,39 r ,078  .25

$ 102,  5oo .00

2. By a let ter dated January 31, 1980, MONY stated that a review of l ts

records revealed a1-1 paynents due had been tirnel-y subrnitted, but that a check

in the amount of the above lmbal-ance ($102,500.00),  pertal-ning to the period

December 1, 1978 through December 15, I978, remained outstanding. MONY further

stated that it had placed a stop payment order on thls outstandlng check.

Included with the letter of January 31, 1980 was a dupllcate check replacing

the or lginal  and outstanding check al legedly sent.  Copies of these two checks

show the or iginal  check was dated December 18, L978, and the dupl lcate replacing

i t  was  da ted  February  1 ,  1980.

3. On }furch 31, 1980, the Audit  Divis ion lssued to MONY a Notice and

Demand for Payment of New York State and/or New York City Withholdtng Tax Due

covering the period December 16, 1978 through December 31, 1978. Thls Not ice

acknowledged payrnent of the tax ($t02,500.00),  but asserted penalty and lnterest

due in  the  amounts  o f  $29,725.00  and $81805.67 ,  tespec t lve ly '  coverLng the

perlod from the date payrnent of the \^rithholding tax was due (January 3I, L979)

unt i l  the date of i ts payment (February 4, 1980).

4. By a let ter dated Aprl l -  14, 1980, MONY rei terated i ts posi t ion that a

check had been tlrnely nalled, but remained uncashed, and further requested

abatement of the penalty and interest charges asserted above.
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5. By a let ter dated August 18, 1980, the Audlt  Divis ion not i f led MONY

that  rhe  pena l ty  ($29,725.00)  wou ld  be  cance l led ,  bu t  tha t  the  l -n te res t  ($8 ,805.67)

remained due. As explained subsequent l-y at the hearingr t t l t  was determined

that in al l  probabl l l ty a check was issued by the company . . .  Based on the

probabl l i ty the penalt ies I for 1-ate f i l lng] l rere walved.r '

6.  MONY protested the interest charge in a let ter to the Audit  Dl-vis ion

dated  Decenber  8 ,  1980,  and,  on  May 14 ,  1981,  f i l -ed  a  pe t i t ion  fo r  a  hear ing  on

th is  i ssue.

7. At the hearlng, MONY presented copies of the two checks involved, a

copy of the specif ic voucher pertaining to and necessary for the drawing of the

original check and affidavits from those persons directly lnvolved in the

actual process of drawing and mailing both checks. Accordlng to these documents,

the procedure used by MONY in drawlng and nailing the orlginal check for

payment of the withholding taxes lnvolved herelnr which r^ras the regular procedure

followed by MONY when drawing and maill-ng checks ln paynent of accounts such as

those for taxesr was as fol lows:

a) A nurnbered, dated voucher lncluding the payeets name and address'

the amount to be pald and other information ls presented to MONYTs cashlers

operation divislon for dlsbursement of funds in the form of a check.

b) In response to the voucher,  a numbered check is prepared in tr tpU-

cate for the required amount and is manually signed by an authorized

employee of the cashiers operat ion divis ion. A check in an amount greater

than $25r000.00 requires two authorized slgnatures. The voucher is then

stamped as "Paidi l  and l-s ini t ia led by the employee(s) whose slgnature(s)

appears on the check.
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c) The check Ls glven to a mal l  c lerk in the cashiers operat ion

divis ion who compares the signed check with the voucher to establ ish

accuracy and completeness of arnount,  address and signature(s).  The check

is then placed tnto either a window envelope with the payeets name and

address exposed or into a sel f-addressed envelope furnished by the payee'

and the envelope is sealed and placed in a nall tray for pickup by another

nail clerk. Appropriate bookkeeping entries are made from the voucher and

the voucher is then forwarded to MONYTs archives for storage of records.

d) Mai l-  f ron the cashiers operat ion divis lon, including checks, is

picked up from the mail trays there several times daily and brought to

MONYrs urai l  room to be weighed and have postage appl ied. The nai l  ls then

placed in trays for pickup.

e) The outgoing trayed mail ls picked up from MONYTs mail room four

t imes dai ly by Mal l  Del lvery Service, Inc.,  and ls transported and del lvered

to  the  Un i ted  Sta tes  Pos t  Of f i ce .

8. During the perlod at issue herein, MONY did not use cert i f ied or

registered mai l  for sending paynents of taxes due. Pet i t ioner current ly sends

al l  tax returns and payments, however,  v la cert l f ied mai l .

9.  The or iginal  check dated December 18, 1978 has not been cashed by the

State, has not been returned to MONY and renains uncashed and outstanding on

MONYTs books and records.

10. The funds from whlch wtthholdlng taxes are paid by MONY are kept ln a

non-interest bearing checking account. Thus, MONY asserts' the funds rernal-ning

in the account unt i l  the date of payment of the second or dupl icate check

resulted in no benef l t  to MONY.

', l
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CONCLUSIONS OT LAW

A. That the Personal- Income Tax lurposed by Chapter 46, Tltle T of the

Administrative Code of the Citv of New York is bv its own terms tied into and

contains essent ial ly the same provislons as Art ic le 22 of the Tax Law. Therefore'

in addressing the iseues presented herein, unless otherwise specif ied'  al l

references to part lcular sect ions of Art ic l-e 22 shaLl be deened references

(though uncl-ted) to the corresponding sections of Chapter 46, Tltl-e T.

B. That sect ion 684 of the Tax Law, ln pert inent part ,  provides for

assessment of interest i f  t tany anount of income tax is not paid on or before

the last date prescr l .bed in this art lc le [Art tc le 221 for paynent. . ." .

C .  That  sec t ion  691(a)  p rov ides  as  fo l lows:

rf l f  any return'  decl-arat ion of est inated tax, c laim' statementt
not ice, pet l - t ion, or other document required to be f l led'  or any
payment required to be made, wlthin a prescr ibed perlod or on or
before a prescr ibed date under authorLty of any provlsion of this
art ic le ls,  af ter such period or such date, del ivered by Untted
States mai l  to the tax commisslon, bureau, off ice, of f icer or Person
with which or wlth whom such document is requlred to be f l led'  or to
which or to whom such pa)ment ls required to be made, the date of the
United States postmark stamped on the envelope shall be deeured to be
the date of del lvery. This subsect ion shal- l -  apply only i f  the
postmark date fa1ls wlthin the prescr ibed period or on or before the
prescr lbed date for the f l l ing of such document,  or for naking the
payment, includlng any extensLon granted for such filtng or payment'
and only if such document or pa)rment was deposlted in the mal-l,
postage prepaid, properl-y addressed to the tax commlssion, bureau,
off ice, of f icer or person with which or with whom the document is
required to be filed or to which or to whom such paynent is required
to be made. If any document or payment is sent by United States
registered mai l ,  such regl-strat ion shal l  be pr iura facie evidence that
such document or payment was delivered to the tax commission, bureau,
off ice, of f icer or person to which or to whom addressed. To the
extent that the tax eomnisslon shall prescribe by regulatlon, certl-
f ied nai l  may be used in l - ieu of reglstered nai l -  under thls sect ion.
This subsection shall apply in the case of postmarks not made by the
United States Post Office only if and to the extent provided by
regul-at ions of the tax conml-ssion.r t  (Ernphasis suppl ied.)

In order to be considered tinely, a withholding tax return requlred by sectlon

674 urust be actually delivered to the Audl,t Divisl-on on or before the date
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prescr ibed for f i l lngr or i t  must be del ivered to the Audit  Divls ion ln an

envelope bearing a United States postmark on or before such date. lJhere the

return ls sent via registered mai l ,  the registrat ion const i tutes pr ima facie

evidence of del ivery. These rul-es apply with equal force to payments of

personal-  income tax; the references in sect ion 691(a) to rrpalrmentrr  were added

by the  Laws o f  197L,  Chapter  157.

D. That petitioner dld not meet its burden of proof to establish tinely

payment of the wlthholding taxes invol-ved herein. MONY adrnittedl-y did not

ut i l ize registered or cert i f led nai l  to remit  i ts paynent.  Proof of malJ- ing by

reguLar mai l  does not sat isfy the requirenent of proving del ivery of the

payment to the Audit  Divis ion. (See Matter of Joseph and Grace Garofalo'  State

T a x C o m n . , S e p t e m b e r 2 8 , 1 9 8 3 a n d M a t t e r o f A n t h @ , S t a t e T a x

Comm.,  September  28 ,  1983. )

E. That  the pet i t ion of  The

denied, and the Notl-ce and Demand

1980  ( see  F ind ing  o f  Fac t  r ' 5 " )  i s

DATED: Albany, New York

JUL 0 3 1986

I"lutual Life Insurance Company of New York Ls

dated March 31, 1980 and nodl, f led on August 18,

sustained.

STATE TAX COMMISSION

PRESIDENT

-tn-o-,*)
COMMISSIONER


