
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet , i t ion
O I

Thomas Mutarell i

for  Redetermlnat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le  (s)  22 of  the Tax Law for  the
Per iod  2 l  L  I  82 -4 /  L5  /  84 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of ager and that on the 26th day of Mayr L987, he/she served the wlthin not ice
of Decision by cert l f ied mai l  upon Thomas Mutarel l i  the pet i t ioner ln the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Thomas Mutarelli
89-08  175th  St ree t
Jamaica ,  NY L I432

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
26th d,ay of May , 1987.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee ls  the pet i t ioner

forth on said I^trapper is the last known address

Author ized to adminis ter  oaths
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COM}IISSION

In the l lat ter of  the Pet i t ion
o f

l'lurray Galin

for Redeterminat ion of a DefLciency or Revisi-on
of a Determlnat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Per iod  2 /  L  /  82-4  /  I s  /  84 .

That deponent further
herein and that  the address
of  the pet i t ioner .

Sworn to before me th is
26th day of  May,  1987.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet 11. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 26th day of May, 1987, he/she served the within not ice
of Decision by cert i f l -ed mai l  upon Murray Gal in the pet i t ioner in the wlthin
proceedinB, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Murray Galin
4811 Avenue J
Brooklyn, NY LL234

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

AFFIDAVIT OF MAILING

says that  the said addressee is  the pet l t loner

set  for th on said wrapper is  the last  knonm address

ter oat
pursuant to Tax Law sect i-on 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Murray Galin

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Per iod  2 /  L  /  82-4 /  L5  /  84 .

AFFIDAVIT OF MAILING

State of New York :
6 S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 26th day of May, 1987, he served the within not ice of
Decision by cert l f ied nai l  upon David Goldstein, the representat lve of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid r^rrapper addressed as fol lows:

David Goldstein
Goldstein and Lj .eberman, Esqs.
1 3 2  N a s s a u  S t .
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excl-usive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
26th day of May, L987.

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o t

Thomas Mutarelli

for RedeternLnat lon of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Per iod  2 /  L  /  82-4 /  L5  /  84 .

AFFIDAVIT OF },IAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 26th day of May, 1987, he served the within not ice of
Decision by cert i f led rnai l  upon Davi-d Goldstein, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid hrrapper addressed as fol lows:

David Goldstein
Goldstein and Lleberman, Esqs.
132 Nassau St ree t
New York, NY 10038

and by deposit ing same enclosed l-n a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on said wraPPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ure this
26th day of May, L987.

a te r  oa t
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y C R K  L 2 2 2 7

NIay 26, 1987

Thomas Mutarelll
89-08  175th  St ree t
Jamaica, NY LL432

Dear Mr. Mutarel l l :

Please take notlce of the Declsion of the State Tax Comnlsslon enclosed
herewlth.

You have now exhausted your rlght of revLew at the admlnlstratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln eourt  to review an
adverse decl-slon by the State Tax Commlsslon may be lnstituted only under
Artlcle 78 of the CLvtl Practlce Law and Rules, and must be coornenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of this not ice.

Inqulrles concerning the computation of tax due or refund allowed ln accordance
with thls decislon uay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Review Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Petl t loner I  s Representattve :
Davld Goldsteln
Goldsteln and Lieberman, Esqs.
132 Nassau Street
New York, NY 10038



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E I ^ I  Y  O R K  1 2 2 2 7

NIay 26, 1987

Murray Galin
4811 Avenue J
Brooklyn, NY IL234

Dear Mr. Gal ln:

Please take not ice of the Declsion of the State Tax Comrnlssion enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse decision by the State Tax Commlsslon may be lnstltuted only under
Artlcle 78 of the CivLl Practlce Law and Rulesr and must be comrnenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months frou the
date of this not ice.

Inquirles concernlng the conputatl.on of tax due or refund allowed in accordance
wlth thls declslon may be addressed t,o:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bul lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxl-ng Bureauts Representatlve

Petitloner I s Representatlve :
David Goldsteln
Goldsteln and Lleberman, Esqs.
132 Nassau St .
New York, NY 10038

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlons
:

o f

MURMY GALIN
:

for Redetermlnat lon of Def ic lencles or for
Refunds of Personal Income Tax under AttLcLe 22 :
of the Tax Law for the Perlod February l, L982
through Aprl l  15, L984. :

DECISION

In the Matter of the Petltlons
:

o f

THOMAS MUTARELLI
:

for Redeternlnatlon of DeficLencles or for
Refunds of Personal Income Tax under Artlcle 22 z
of the Tax Law for the Perlod February I, L982
through Aprl l  15, L984. :

Pet i t ioner,  Murray Gal in,  4811 Avenue J, Brooklyn, New York 11234' f l led

petitions for redeterninatlon of deflcLencies or for refunds of personal lncome

tax under Article 22 of the Tax Law for the perlod February 1, 1982 through

I  Apr l l  15 ,  1984 (F l le  Nos.  60122 and 61265) .

PetLt ioner,  Thomas Mutarel l l ,  89-08 175th Street,  Jamaica, New York 1L432'

f l led pet l t lons for redetermlnat lon of def ic lencles or for refunds of personal

lncome tax under Artlcle 22 of the Tax Law for the period February I' 1982

through Aprl l  15, 1984 (Fi l -e Nos. 59927 and 51266).

A consol ldated hearlng was held before Brian L. Fr ledman' Hearing Off lcer,

at the offLces of the State Tax Commisslon, Two WorLd Trade Center, New York,

New York ,  on  January  14 ,1987 a t  9 :15  A.M.  Pet l t ioners  appeared by  Go lds teLn
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and Lleberman, Esqs. (Davld Goldsteln, Esq.,  of  counsel-) .  The Audlt  DlvLslon

appeared by John P. Dugan, Esq. (Kevln A. Cahl l l ,  Esq.,  of  counsel) .

ISSUES

I. Whether pet l t loner,  Thomas Mutarel l i ,  nas a person requlred to col lect '

truthfully account for and pay over wlthholdlng taxes with respect to Galln

Press Corporat lon for the period February 1, 1982 through Aprl l  15, 1984 and

wtllfully failed to do so, thereby becornlng llable for a penalty lnposed

Pursuant to sect lon 685(g) of the Tax Law.

II .  Whether pet i t loner,  Murray Galtn, a person who was requlred to col lect,

truthfully account for and pay over wtthholding taxes with respect to Galln

Press Corporat lon for the period February 1, 1982 through Apri l  15, 1984' dld

pay such withholding taxes, thereby exenptlng hlmself fron the penalty lnposed

pursuant to sect lon 685(g) of the Tax Law.

FINDINGS OF FACT

1. On March 25, 1985, the Audtt DlvisLon lssued to Murray Galln and to

Thomas Mutarelli statements of deficlency and notlces of deflcleney for wlth-

holding tax due from GalLn Press Corporatton for the followlng periods:

Perlod Amount

February  1 ,  1982 th rough December  31 ,  L982 $14,256.80
January  1 ,  1983 th rough December  31 ,  1983 L I ,866.62
January  1 ,  1984 th rough January  31  '  1984 1 ,183.12

T o t a l  $ 2 7  , 3 0 6 . 5 4

2, On Aprll 29, 1985, the Audlt Dlvlslon lssued to rYurray Galtn and to

Thomas Mutarel l l  statements of defLcLency and not lces of def ic lency assert lng

wlthholdlng tax due from Ga1ln Press Corporat lon ln the amount of $3,023.10 for

the perlod February 1, 1984 through Aprt l  15, 1984.

3. At the hearing held herein, petitloner Murray Galin' by hLs represen-

tative, David Goldsteln, Esg., admltted that he was a person who was requlred
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to co11ect, truthfully account for and pay over wlthholding taxes with respect

to Ga1ln Press Corporat ion for the perLod February 1, 1982 through Aprl l  15'

f984. Pet i t loner Murray Gal ln contends, however,  that al l  or a substant lal

portion of the amount of wlthholding taxes of Galln Press Corporatlon, asserted

to be due by the aforesald notlces of deflcleney, have been pald. In an

attempt to prove such paynent, petltloner Murray Galln offered photocoples of

certaln checks and money orders which he alleges were recelved by the Department

of Taxatlon and Flnance for payment of such deflelencies. 0n nost of these

coples, there was no lndlcatlon as to the purpose of these payments. On

others, an assessment number relatlng to a sales tax assesgment was contalned

thereon. Several  of  the copies of the money orders were i l leglble.

4. Petltloner Thomas Mutatelll became assoclatecl wlth Galln Press Corpora-

tlon in L970. At that tlme, petltloners Thonas Mutarelll and Murray Galln took

over the buslness from Mr, Galtnfs brother, Wlllle Galin. PetltLoner Thomas

Mutarelll became secretary of the corporatlon, whlle Murray Galln became

president. Petltloner Thomas Mutarelli put up no money, but agreed that the

corporatlon would assume previous corporate debts amounting to approxlnately

$  I  3 5 ,  0 0 0  . 0 0  .

5.  The eorporat lon dful  bustness at 38 East Flrst  Street,  New York'  New

York. Pet l t ioner Thouas Mutarel- l l ts dut ies conslsted of supervlslng product ion

and delivery and repairlng prlntl-ng presses when they broke down, IIe reeeived

a straight salary and never received bonuses, dlvldends or shares of corporate

proflts. He supervlsed approxlnately 18 to 20 workers ln the prlntlng shop.

Ile had the authorLty to hlre and flre these workers, but had no such authority

wlch respect to the enployees who worked in the office. Such offlce enployees

were hlred, fired and supervised by Murray Gal-ln. Murray Galln and his offl.ce
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employees were ln charge of sol lc i t lng customer orders and, thereafter '  bl l l lng

customers for the prlnted materlals produced by the corporation. Galln Press

Corporarionts tax returns were prepared by Murray Galin and the cotporatlonfs

accountant and were slgned by Murray Galln. Petltloner Thomas Mutarelli

nei ther prepared nor signed such returf ls.  He did, however,  s lgn corporate

checks lssued for purposes of pa)rnent of the corporatlonfs taxes, slnce hls

slgnature, along wlth Murray Gal lnts,  was requlred on al l  corporate checks.

Prlor to the closlng of the buslness by a secured creditor, pet,ltioner Thomas

Mutarelll was not made aware that corporate taxes renained unpald.

CONCLUSIONS OF LAW

A. That where a person ls requlred to col lect,  t ruthful ly account for and

pay over withholdlng tax and wll1ful1y fails to collect and pay over such tax,

sect lon 685(g) of the Tax Law imposes on such person "a penalty equal to the

total amount of the tax evaded, or not collected, or not accounted for and pald

over t t .

B. That sect lon 685(n) of the Tax Law def ines the term "person",  for purposes of

sect lon 685(g) of the Tax Law, to include:

"an lndlvidual,  corporat ion, or partnershlp or an off lcer or
employee of any corporat lon.. .or a meuber or employee of any partner-
shlp' who as such offlcer, employee, or member ls under a duty to
perform the act in respect of whlch the vlolatton occurs."

C. That the questlon of whether petltloner Thomas Mutarelll was a person

under a duty to collect and pay over withholdlng taxes must be determined on the

basls of the facts preeented. Some of the factors to be considered lnclude

whether pet l t ioner slgned the corporat lonrs tax returns, possessed the r lght to

hlre and dLscharge empLoyees or derived a substantial portlon of hls lncome from

the corporatlon. Other relevant factors lnclude the amount of stock petltloner

held, the actual sphere of hls dutles and hls authorlty to pay corporate
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obl igat lons and/or exercise authorLty over the assets of the corporat lon.

( l ' lat ter of  Amengual v.  State Tax Conrnn. ,  95 A,Dzd 949 [3d Dept 1983];  McIIugh v.

State Tax Commn., 70 AD2d 987 [3d Dept.  1979].)  Flna11y, the test of  wi l l fu lness

is whether the act, default or conduct was "voluntarlly done with knowledge that'

as a result, trust funds of the government wtll not be patd over; lntent to

deprlve the government of its money need not be shown, nerely sonethlng more than

accldental  nonpayment Ic i tat lon omit ted].rr  (Matter of  Ragonesl v.  New York State

T a x  C o n m n . ,  8 8  A D z d  7 0 7 ,  7 0 7 - 7 0 8  [ 3 d  D e p t .  1 9 8 2 ] . )

D. That,  wlth respect to Gal ln Press Corporat lon, al though pet i t loner

Thomas MutarellL riras an offtcerr poss€ssed the authorlty to slgn corporate

checks and to hire and flre certain employees and derived a substantial portion

of hls income from the corporation, the actual sphere of his duties related

only to the productlon and dellvery of the prlnted materlals and the repalr of

the corporat lonrs pr int lng presses. I{e had nothlng whatsoever to do wlth

preparlng and slgning the corporatlonfs tax returns or any other aspect of

offlce functlons. He performed no duties relatlng to the flnanclal operaElons

of the corporat ion.

E. That petltloner Thomas Mutarelll was not a person who was responsible

for the collectlon and paynent of the wlthholdlng taxes of Galln Press Corporation

for the period at lssue herein and is,  therefore, not l iable for the penalty

asserted agalnst hfuo pursuant to sect lon 685(g) of the Tax Law.

F. That pet i t loner Murray Gal ln has not sustalned hls burden of proof,

imposed pursuant to sectlon 689(e) of the Tax Law, to show that the wlthholdlng

taxes of Ga1ln Press Corporat lon, for the perlod at lssue heretn, were pald.

Since he has conceded that he was a person who was required to collectr truthfully

account for and pay over the wlthholdlng taxes of sald corporatlon, the penalty
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luposed pursuant to section 685(g) of the Tax Law was properly asserted agalnst

hin by the Audlt Dlvlslon.

G. That the petltlons of Thonas Mutarelli

def lc lency Lssued agalnst hlm on March 25, 1985

cancel led.

H. That the petltlons of Murray Galln are

def lc iency lssued agalnst hin on March 25, 1985

sustained.

DATED: Albany, New York

are granted and the notlces of

and Aprl l  29, 1985 are hereby

denled and the notlces of

and Aprl l  29, 1985 are hereby

STATE TN( COMMISSION

MAY 2 61987'


