
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

E l i zabe th

of  the Pet i t ion

Mont for t
AFFIDAVIT OF MAILING

for Redeterminat lon of a Def lc iency or Revlsl"on
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 8 0  &  1 9 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmisslon, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wlthin
not ice of Decislon by cert l f led mai l  upon El izabeth F. Montfort ,  the pet i t loner
ln the withln proceedlng, by enclosing a true copy thereof in a securely sealed
postpald rrrapper addressed as fol lows:

E l lzabeth  F .  Mont fo r t
Box 240, RD /13 Rt.  95
Fishki l l ,  NY L2524

and by deposit ing same enclosed 1n a postpaid properly addressed wrapper in a
post off ice under the exclusi-ve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

o f
F .

That deponent, further says
hereln and that the address set
of the pet i t l "oner.

Sworn to before me this
28th day of January, 1986.

that  the said addressee is  the pet . i t loner
forth on sald lrrapper ls the last known address

^e,
r  oathsthorized to adm

sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION
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AFFIDAVIT OF },IAILING
for Redeterminat ion of a Def lc lency or Revi.s ion
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 8 0  &  1 9 8 r .

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the wlthin not ice
of Decision by cert l f ied mai l  upon Paul A. Baldovln, the representat ive of the
pet l t loner ln the withln proceeding, by encloslng a true copy thereof in a
securely sealed postpaid $rrapper addressed as fol lows:

Paul A. Baldovln
2 LaGraage Ave.
Poughkeepsle, NY L2603

and by deposl t lng
pos t  o f f l ce  unde r
Service r.rithln the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid proper ly  addressed wrapper in  a

the exclus ive care and custody of  the Uni ted States Posta l

S ta te  o f  New York .

fur ther  says that  the said addressee ls  the representat ive

herein and that  the address set  for th on sald wrapper is  the

of  the representat lve of  the pet i t ioner .

Sworn to before me thts
28th  day  o f  January ,  1986.

n is te r  oa ths

,,/

thor ized to
pursuant to Tax Law sec t io t  L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 28, 1986

El izabeth F. Montfort
B o x  2 4 0 ,  R D  # 3  R t .  9 5
Flshkl l l ,  NY L2524

Dear  Ms.  Mont fo r t :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewlth.

You have now exhausted your right of revlew at the admlnistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to reviehl an
adverse declslon by the State Tax CommissLon may be inst i tuted only under
Article 78 of the Civil Practi.ce Law and Rules, and must be s6mmgnced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date  o f  th is  no t lce .

Inqulries concerning the computatlon of t,ax due or refund allowed in accordance
with this declsl-on nay be addressed to:

NYS Dept.  Taxat, ion and Finance
Law Bureau - Litigation Unl-t
Bui ldlng / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAx COMMISSION

Peti t loner t  s Representat lve
Paul A. Baldovln
2 LaGrange Ave.
Poughkeepsle, NY 12603
Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

ELIZABETH F. MONTFORT

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law for the Years
1 9 8 0  a n d  1 9 8 1 .

DECISION

Petl t ioner,  El tzabeth F. Montfort ,  Box 240, RD /f3 Route 95, Fishki l l '  New

\ork L2524, f i led a pet i t lon for redeterminat ion of a def ic iency or for refund

of New York State personal lncome tax under Artj-cle 22 of the Tax Law for the

years 1980 and 1981 (Ft le Nos. 52362 and, 56542).

A fornal hearing was held before Brian L. Fr iednan, Hearlng Off icer '  at

the off lces of the State Tax Commission, Bul lding /19, St,ate Campus, Albany'  New

York ,  on  May 21 ,  1985 a t  1 :15  P.M.  Pet i t ioner  appeared by  Pau l  A .  Ba ldov ln ,

CPA. The Audit  Divls l"on appeared by John P. Dugan, Esq. (Thonas Sacca, Esq. '

o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner

serv ice income subject

income.

may properly treat

to the maximum tax

all"mony received as personal

rate on New York personal servlce

FINDINGS OF FACT

l .  Pet i t , ioner,  El lzabeth F. Mont, fort ,  t inely f t led New York State incone

tax resident returns for 1980 and 1981. In computing her personal income tax

for each of these yearsr pet i t l "oner ut i l tzed Form IT-250, New York State

Maximum Tax on Personal Service Income. For the year 1980, pet i t ioner l isted

as personal service income on l ine I  of  Form IT-250 the amount of $36,750.00'
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said amount representlng alimony received whl"ch was llsted on line 32 of her

New York State Income Tax Resident Return. For the year 1981, pet i t loner

listed as personal service income on line 1 of Forn IT-250 the amount, of

$38r589.00, said amount represent lng al inony received which was l lsted on

l lne 31 of her New York State Income Tax Resident Return.

2. On March 1, 1984, the Audit  Divis lon lssued to pet i t ioner a Statement

of Audit  Changes for the year 1980 whlch stated:

t tAl lmony ls not considered Personal Service Income.
The naximum tax benef i t  of  $390.22 clained has been
d isa l lowed. I '

On Apr i l  4 ,  1984,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice  o f  Def lc iency

for  the  year  1980 asser tJ -ng  add i t iona l  tax  due o f  $390.22 ,  p lus  in te res t  o f

$ 1 3 9 . 6 7 ,  f o r  a  t o t a l  d u e  o f  $ 5 2 9 . 8 9 .

3. On July 13, 1984, the Audit  Divls ion issued to pet i . t ioner a Statement

of Audit  Changes for the year 1981 which stated:

t t lnterest lncome, al imony, tax refunds, and unemployment
insurance compensat lon are not included as personal service
income. (Sect lon 603-A(8)) of  the New York State Tax Law.

Total  lncome reported/adj rd.

I t e m ' d  d e d r s  c l a i m e d / a d j ' d .
Exernptlon (s ) claiured/adj 'd .
Taxable income corrected

Tax on above
Less: maximum tax benef i t
Minlmum income tax
Balance
Tax prev lous ly  s ta ted /ad j  rd .

Personal income tax due

Total  interest

Total  due

r  981
NYS

SINGLE

64  I  13  . 00
2510 .00

750 .00
60853 .00

7079 .42
.00
.00

7079 .42
-6474.00

665 .42

L75 .29

840 .  7  I 9 4 0  .  7 1 r f



-3-

On October  10 ,  1984,  the  Aud i t  D iv ls ion  issued to  pe t i t ioner  a  Not ice  o f

Def ic iency  fo r  the  year  1981 asser t ing  add i t iona l  tax  due o f  $665.42 ,  p lus

i n t e r e s t  o f  $ 1 9 6 . 0 4 ,  f o r  a  t o t a l  d u e  o f  $ 8 6 1 . 4 6 .

4. Pet i t ioner was narr ied for approximately 35 years. Pet i t loner ci tes

sect ion 603-A of the Tax Law which def ines New York personal service lncome as

"wages, salar ies, or professional fees, and other amounts received as compensat ion

for  persona l  serv ices  ac tua l l y  rendered. . . " .  Pe t i t ioner  contends  tha t  a l lmony

is compensat ion for past services durlng a marr iage, is not expressly excluded

by 1aw and is,  therefore, subject to the maximum tax rate on personal servlce

income.

CONCLUSIONS OF LAW

A. That for the years at issue, for purposes of determining the maximum

tax rate on New York personal service income, sect i .on 603-A(b)(1) provided, in

per t inent  par t :

" (b ) (1 )  For  purposes  o f  th is  sec t ion  the  te rm rNew York  persona l
service lncomer means i tems of income includible as personal service
income for purposes of sect lon one thousand three hundred forty-elght
of the internal revenue code, to the extent such i tems of income are
includible in New York adjusted gross income, plus the amount of the
rnodif icat ions whlch must be added to federal  adjusted gross i .ncome
pursuant to paragraphs seven, eight and nine of subsect lon (b) of
s e c t i o n  s l x  h u n d r e d  t w e l v e 1 . . . " .

B. That the poslt ion of the State Tax Cornnission regardlng the def ini t lon

o f  the  te rm "persona l  serv ice  income"  is  se t  fo r th  in  20  NYCRR 100.4(c ) (2 ) (1 )

whlch provides, ln pert inent part :

" (2 )  Persona l  serv ice  income.  ( i )  For  purposes  o f  sec t ion  1348 o f
the Internal Revenue Coder persooal service lncome general ly includes
wages,  sa la r ies ,  p ro fess iona l  fees ,  bonuses ,  co  'n iss ions  on  sa les  or
o n i n s u r a n c e p r e m i u m s , t i p s a n d o t h e r a m o u n t s r e c e i v e d a s c @
for personal services actual ly rendered. I t  also incluaes pr izes and
awards that are not gambling wlnnings, taxable pensions or annuitles
i f  connected with income earned from past personal services, and
group tern l i fe Lnsurance purchased for enployees to the extent
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included in gross income. I t  also includes property received by the
taxpayer for the performance of services which has been transferred
to another lndlvidual.rr  (Ernphasis added.)

C. That for the years at lssue, sect ion 1348 of the Internal Revenue Code

( repea l -ed  by  P.L .  97-34  fo r  tax  years  beg inn lng  a f te r  19Bl )  p rov ided,  in

per t inent  par t :

f ' (b )  Def in i t ions .  - '  For  purposes  o f  th is  sec t lon  - -

(1) Personal service income. --

(A) In general .  --  The term tpersonal service income' means
any income which is earned lncome wlthln the meaning of sectlon
401(c) (2 ) (C)  o r  sec t ion  911(b)  o r  wh ich  is  an  amount  rece ived as
a pension or annuity whlch arises from an employer-employee
relat ionshlp or from tax-deduct lble contr lbut lons to a ret i re-
ment plan. For purposes of thls subparagraph, sect ion 911(b)
shal l  be appl led without.  regard to the phrase r,  not in excess
of 30 percent of his share of net prof i ts of such trade or
bus iness ,  I  .

(B) Except ions. --  The term rpersonal service incomer does
not include anv amount --

( i )  to  wh ich  sec t ion  72(ur )  (5 ) ,  402(a)  (2 )  ,  402(e) ,
4 0 3 ( a )  ( 2 ) ,  4 0 8 ( e )  ( 2 ) ,  4 0 8 ( e )  ( 3 ) ,  4 0 8 ( e )  ( a )  '  4 0 8 ( e )  ( 5 ) ,
408( f )  ,  o r  409(c )  app l ies ;  o r

( f f )  Wnfch is includlble ln gross l -ncome under sect lon
409(b) because of the redemptlon of a bond which was not
tendered before the close of the taxable year in which the
reg is te red  owner  a t ta ined age 70 | . "

D .  T h a t  T r e a s u r y  R e g u l a t i o n s  5 1 . 1 3 4 8 - 3 ( a ) ( 1 ) ( i ) ,  i n  e f f e c t  f o r  t h e  y e a r s

a t  i ssue ,  de f i ned lncomett  as fo l lows:

"(a) Earned income --  (1) In general .  ( i )  For purposes of
sect ion 1348 and the regulat ions thereunder,  the teru rearned incomet
means any iten of gross lncome which is earned income withln the
meantng o f  sec t lon  401(c ) (2 ) (C)  o r  sec t ion  911(b)  un less  the  i tem
const i tut ,es deferred compensat ion as def ined in paragraph (b) of this
sect lon or is otherwl"se excluded by appl icat lon of this paragraph.
Thus, subject to such except ions, the term includes --

(A) Wages, salar ies, professlonal fees, bonuses, amounts
i .ncludible in gross income under sect ion 83, commlssions on sales or
on insurance premlums, t ips, and other amounts received, actual ly or
construct ively,  as compensat ion for personal services actual ly
rendered regardless of the medium or basis of payment.
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(B) Conpensatory payments for personal services made pr ior to
the t ime such services are actual ly renderedr provided such advance
payments are not made for a purpose of nininizing Federal income
taxes by reason of the appl lcat ion of sect i .on 1348, and are el ther
customary in the part icular profession, t rade, or buslness'  or are
are made for a bona f ide business purpose.

(C) Prizes and awards in recognit lon of personal services
includible in gross lncome under sect lon 74, amounts, includible ln
gross income under sect lon 79 (relat ing to group-tern l i fe lnsurance
purchased for employees),  and amounts lncludlble in gross income
under sect l -on 1379(b) (relat ing to cont,r lbut ions to qual i f l "ed pensions
plans in the case of certain shareholder-employees);  and

(D) Gains (other than gain which is treated as capital  gain
under any provislon of chapter 1) and net earnings derlved fron the
sale or other disposit ion of,  the transfer of any lnterest ln,  or the
l icensing of the use of property (other than good wi l l )  by an lndivi-
dual whose personal ef forts created such property.

The tern does not lnclude such income as dlvidends (includl-ng an
amount treated as a dividend by reason of sect ion 1373(b) and
S1.1373-1) ,  o ther  d is t r ibu t ions  o f  corpora te  earn ings  and pro f i t s ,
gambl ing galns, or gains which are treated as capltal  galns under any
provislon of chapter 1. The term also does not include amounts
received for refraining from rendering personal servlces or engaging
in competi t ive act iv i . ty or amounts received as considerat lon for the
cancel lat lon of an enployment contract.r t

E .  T h a t  T r e a s u r y  R e g u l a t i o n  $ 1 . 1 3 4 8 - 3 ( a ) ( 5 ) ,  l n  e f f e c t  f o r  t h e  y e a r s  a t

lssue, set forth the except ions to "earned income" as fol lows:

t ' (5) Except ions to def ini t ion of earned income. For purposes of
sect lon 1348 and the regulat ions thereunder,  the term rearned inconet
does not include:

( i )  Any dlstr ibut ion to which sect ion 72(n) (5) '  relat ing to
certain amounts received by owner-employees frou a trust descr ibed in
sec t ion  401(a)  o r  under  a  p lan  descr ibed in  sec t ion  403(a) ,  aPPl ies ,

( i t )  Any distr lbut lon to which sect ion 402(e),  relat lng to the
treatment of certain total  distr ibut ions from a trust descr lbed in
sec t ion  40 I (a )  o r  under  a  p lan  descr ibed ln  sec t ion  403(a) ,  apPl les ,

( i i i )  Any distr ibut lon to which sect ion 402(a) (2),  relat ing to
capltal  gains treatment of certaln total  dlstr ibut ions from a trust
descr ibed in  sec t i .on  401(a) ,  app l ies ,

( iv) Any distr ibut l .on to which sect ion 403(a) (2) (A),  relat ing to
capital  gains treatment for certaln distr ibut ions under a plan
descr ibed i .n  sec t ion  404(a) (2 ) ,  app l ies ,  o r
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(v) Any deferred compensat lon within
( b )  o f  t h i s  s e c t i o n . "

F. That subdivis lon I  of  Part ,  A of sect ion

Law, effect ive July 19, 1980, whi-ch incorporates

contained ln the pr lor sect ion 236 sets forth the

awarding of al inony, stat ing, in pert inent,  part :

Ehe meanlng of paragraph

236 of the Domestic Relat ions

essentlally the same language as

factors to be considered In the

". . . the court  uray dlrect ei ther spouse to provi .de sui tably for the
suppor t  o f  the  o ther  as ,  ln  the  cour t ' s  d isc re t ion ,  jus t i ce  requ i res ,
havlng regard to the length of t ime of the marr iage, the abi l l ty of
each spouse to be sel f-support ing, the circumstances of the case and
of  the  respec t ive  par t ies . "

G.  That  sec t ion  71(a) (1 )  o f  the  In te rna l  Revenue Code,  ln  e f fec t  fo r  the

years  a t  i ssue,  p rov ided:

"(1) Decree of divorce or separate maintenance. --  I f  a wife ls
divorced or legal ly separated from her husband under a decree of
di .vorce or of separate maintenance, the wlfers gross income includes
periodic payments (whether or not made at regular lntervals) received
after such decree in discharge of (or at tr lbutable to property
transferred, in trust or otherr^r ise, in discharge of)  a legal obl lga-
t ion which, because of the marl tal  or farni ly relat ionshlp, ls lmposed
on or incurred by the husband under the decree or under a written
instrument incident to such divorce or separat ion.r l

H. That al lnony is not compensat ion for personal services actual ly

rendered but ls,  lnstead, support ,  received ln discharge of a legal obl lgat lon

by the former spouse inposed on or i.ncurred by the former spouse under the

divorce decree or under a wri t ten lnstrument lncldent to the divorce. Al imony

received by pet l t ioner is not personal serviee income and is,  therefore'  not

includlble in the maxl"mum tax rate provlslons of sectlon 603-A of the Tax Law.

I.  That the pet i t ion of ELIzabeth F. Montfort  is denied and the not, ices

of def ic iency dated Apri l  4,  1984 and October 10, 1984 are sustained in ful l



together with such addit ional

DATED: Albany, New York

JAN E 8 ru86
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lnterest as may be

STATE TAX

lawfully due and owlng.

COMMISSION

PRESIDENT


