
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

James D. &

of the Pet i t ion
o f

Mary M. Mi l ler AFFIDAVIT OF MAILING

for Redetermination of a Defictency or Revision
of a Determlnation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Years  L979 & 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnlssion, that he/she ls over 18 years
of age, and that on the 20th day of October,  1986, he/she served the within
not ice of Decision by cert i f ied mai l  upon James D. & Mary M. Ml l ler the
pet l t ioners i -n the within proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

James D. & Mary M. Miller
3017 Bayland Dr.
Ocean City, NJ 08226

and by deposit ing same enclosed Ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servi-ce withln the State of New York.

That deponent further says that the said addressee ls the Petltloner
hereln and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn t,o
20th day

before me this
o f  O c t o b e r ,  L 9 8 6 .

2
n ster  oa t

pursuant to Tax Law sect lon 174



STATE OF

STATE TAX

NEW YORK

COM},IISSION

In the Matter of the Pet i t ion
o t

James D. & Mary M. Mlller

for Redeterminat ion of a Def lc iency or Revision
of a Determination or Refund of Personal- Income
Tax under Artlcl-e (s) 22 of the Tax Law for the
Y e a r s  1 9 7 9  &  1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 20th day of October,  1986, he served the l t i th in not lce
of Decision by cert i f led mai l  upon Stanley Weisz, the representat lve of the
pet i t ioners in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Stanley Weisz
I, , Ieisz and Capozzol i ,  P,C.
195 Snn i th town B lvd . ,  P .O.  Box  523
Nesconset ,  NY 11767

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpald properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the representat lve
herein and that the address set forth on said rtrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
2oth day of  October,  1986.

pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

October 20, 1986

James D. & Mary M. M1L1er
3017 Bayland Dr.
Ocean Clty, NJ 08226

Dear Mr. & Mrs. Ml l ler:

Please take not lce of the Declsion of the State Tax Co nission enclosed
herewlth.

You have now exhausted your right of revLew at the administratl-ve level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceeding ln court to revlew an
adverse decl.sl.on by the State Tax Commisslon uay be lnstltuted only under
Arclcle 78 of the Clvll Practlce Law and Rulesr and must be commenced l-n the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thLs notLce.

InquLrles concernlng Che computation of tax due or refund allowed ln accordance
wtth thls decision may be addressed to:

NYS Dept. Taxatlon and FLnance
Audl"t Evaluatlon Bureau
Assessment Revl"ew UnLt
Butlding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Petitioner t s Representatlve:
Stanley Wel"sz
Weisz  and Capozzo l l ,  P .C.
195 Sn l th town B lvd . ,  P .O.  Box  523
Nesconset, ,  NY 11767



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of

of

JAMES D. MILLER and

for Redeternl"natLon of a
Refund of Personal Income
22 of the Tax Law for the

the Petl,tlon

MARY M. MILLER

Deftciency or for
Tax under Artlcle
Years  1979 and 1980.

DECISION

Petl t loners, James D. Ml l ler and l4ary M. Ml l ler,  3OL7 Baylaod Drive,

Ocean City,  New Jersey 08226, f l led a pet i t ion for redeterminat lon of a

deftclency or for refund of personal l"ncome tax under Artlcle 22 of the Tax

Law for the years L979 ai l ,  1980 (Fi le No. 5L452).

A hearing was held before Allea Caplowalth, Hearlng Officer, at the

offl"ces of the Stat,e Tax Commission, Two World Trade Center, New York, New

York on IAay L2, 1986 at.  2i45 P.M. Pet l" t loners appeared by Stanley Welsz,

CPA. The Audtt Dlvision appeared by John P. Dugan, Esq. (Herbert Kamrass,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether durlng the years 1979 and 1980 petttloners were domtcl"led ln the

State of New York and elther malntaLned a permanent place of abode l"n the

State of New York, maintained no permanent place of abode el-sewhere or spent

in the aggregate more than thlrty days ln the St,ate of New York and were thus

resl"dent lndlvlduals under sect ion 605(a)(1) of the Tax Law.

FINDINGS OF FACT

1.  Pet l t ioners ,

York State l"ncome tax

James D. Mlller and Mary M.

resldent returns for each of

Mlller, tinely flled New

the taxable years L979 ard
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1980 whereon Mr. Mtller reported only those wages derlved fron his occupation

as a muslcl"an whLch were earned within the State of New York.

2. On Decembet 22, 198I,  pet i t loners f i led an amended 1979 New York

Stat,e lncome tax restdent, return in conjunction wlth schedules for change of

resident status whereon they reported thelt L979 period of New York resldence

as January 1 to June 30. Peticloner also subnltted a copy of thelr L979 St,ate

of New Jersey Gross Income Tax Resl"dent Return whereon they reported a tax

l lab l l l t y  o f  $336.95 .

3. On January 13, 1983, pet l t loners f l led an amended New York State

Income Tax Nonresident Return for 1980 whereon Mr. Mlller reported wages

attr tbutable to New York sources of $3,922.OO.

4. On pet i t ionersr or iglnal-  1979 and 1980 returns they reported thelr

address as 46 Euston Road, Garden CltY, New York 11530. Nlne (9) wage and tax

statements were annexed to pet i t looersi '  or lginaf 1980 return. Al1 such

statements were issued to Mr. Mi l ler at  hls New York address. On pet i t ioaersf

anended 1979 return they reported their address as 119 East YorkshLre Avenue,

Northfleld, New Jersey 08225. On thelr amended 1980 return they reported

thelr  address as 3017 Bayland P1ace, 0cean City,  New Jersey 08226.

5. On Apri l  14, 1983, the Audlt  Dlvls lon lssued a Statement of Audlt

Changes co petltioners for the years 1979 and 1980 whereln adjustments were

made, which were explalned thereon as follows:

"In order to effect a change of domlcile, one must abandon the
former doniclle aad establlsh a new domlclLe ln another state.
As you dld not change your domlcile and you did spend more than
30 days ln New York State for both of the above years, you are
considered a fulL-year New York State resident for tax purposes'
and you are taxable on lncome fron all sources. We w111 allow
resldent credl" t  for taxes paid to other states, 1f  copies of
the tax returos f lled rirlth the other states are sent to us.
You are requlred to add L0Z of the net long tern capital galn
to your total  income.t '



-3-

6. Based on the above, the Audlt  Dlvls ion lssued a Not ice of DefLc:Lency

agaLnst each pet i t ioner on Aprl l  14, 1983. The not ice lssued agalnst Mr,

Ml l ler asserted addlt lonal personal incone tax for 1979 and 1980 of $217')4.89,

p lus  ln te res t  o f  $734.95 ,  fo r  a  to ta l  due o f  $3 ,529.84 .  The no t lce  lssued

against Mrs. Miller asserted additlonal- personal lncome tax tor L979 and 1980

o t  $ 7 6 7 . 7 4 ,  p l u s  i n t e r e s t  o f  $ 2 3 4 . 6 9 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 0 0 2 . 4 3 .

7. On Apri l  19, 1983, Carnen A. Barone, CPA, subml,t ted a let ter on

pet, i t ionersr behalf .  Said let ter,  which was accepted as a pet i t ion ln thls

matter,  stated, inter al ia,  that:

"The taxpayer erroneously flled a resldent tax return for the
State of New York rather than a non-resldent return for the
years 1979 - 1980. He resldes wLth hls wlfe in a leased
apartment ln Ocean City,  N.J.,  but apparent ly has earned
lncome ln the state of New York and llves there for part of
the year enployed as a muslcian."

8. Fron 1970 to nld 1979 pet i t loners resided in a home which they owned

at 46 Euston Road, Garden Clty,  New York.

9. 0n May 25, L979, Mr. Ml1ler leased an apartment located at 5332

Asbury Avenue, Oeean Cityr New Jersey. No descriptlon was provided of srrld

apartment.  The lease on thls apartment explred September 30, L979.

10. Commencing Septenber 30, L979 to date, pet i t loners concurrent ly leased a

one-storyr two-bedroom, furnlshed cottage located at 3017 Bayland DrLver Ocean

CLty, New Jersey.

11. To support thelr contention that they changed thelr residence ft:om

New York to New Jersey or.l{ay 24, L979, petltioners submltted the follow:Lng

documents:

a) A savings accounc statement from Coastal Seate Bank l"n
Ocean Clty, New Jersey evldencLng that Mr. Miller opened
such account on l4ay 24, L979.
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A New Jetsey drlvers llcense issued to Mr. Mlller on
August  28 ,  1981.

Several concurrent New Jersey vehlcle regLstratlon cer-
t i f icates lssued to Mr. MlLLer.

A not ice of approval of  Mr. MlLler 's appl lcat, ion for
licensing as a hotel enployee from the New Jersey Casl.no
Control  Connlsslon.

Several checks wrl.tten to various New Jersey uttllty
companies.

f) Autonoblle insurance policles issued to Mr. Mlller at
his Bayland Drlve address.

g) A Major Medlcal  lnsurance pol lcy issued to Mr. Ml l ler
ln New Jersey effect ive October 1, 1979.

12. The aforestated not lce of approval,  whlch rdas sent,  October 24, L979

and the Major Medical  insurance pol lcy, ef fect lve October 1, L979' were r tent to

pet i t loner at 119 East Yorkshire Avenue, Northf l"eld,  New Jersey. As

prevlously stated, sald address was reported as pet i t ionerst home addresrt  on

thelr  1979 amended return, whLch was f i led in December 1981.

13. No explanation or detal-ls have been provlded by petl"tloners wlth respect

to the Yorkshire Avenue address.

L4. Mr. Ml l ler al leged that f rom YIay 24, L979 to December 31'  1979 he

dld not work Ln New York Scate. In 1980 he clained to have worked about

trcenty two (22) days ln New York State.

15. In their  Perfected Pet l- t lon, pet i t loners admitted that they owned

two (2) pieces of property l"n New York State.

L6. Petltloners have not sold thelr New York home located at 46 Eust:on

Road, Garden Clty,  New York. Mr. Mi l ler test i f ied that he kept the house

soleIy as an lnvestment. He clalned that although the utlLltles were not: shut

off ,  the house dl"d, and st lLl  does remaln vacant.  The house furnLshings, he

b )

c )

d )

e )



-5-

clalned, were either sold or glven away. No attempt was made to rent the

prenises. Securl"ty of the prenises rilas purportedly nalntained by petLtlcnersf

daughter.

L7. Mr. Ml l ler al leged that he never vLsl ted his New York house durlng

hl"s clal"ned perlod of nonresldence.

18. No evidence was presenued to establlsh the whereabouts of Mrs. ,[111er

during the years at lssue hereln.

CONCLUSIONS OF LAW

A. That a donLcile once establlshed contlnues until the person ln

question moves to a nerd location, rrith the bonaflde lntention of maklng rts

f l xed  and permanent  home there  (20  NYCRR Io2 .z td l t2 l ) .

B. That pet l t ioners have fal led to sustain thelr  burden of proof,

lmposed pursuant to section 689(e) of the Tax La!r, to show that they eff,:cted

a change of domlclle from New York to New Jersey durlng the years at tsslre.

Accordl"ngly,  Lt  must be held that pet l t loners remained donicl led ln New'[ork

State durlng the ent l"re taxable years 1979 and 1980.

C. That any person donlciled in New York ls a resldent for lncome '!ax

purposes for a speclf lc taxable year,  unless for that year he satLsftes rr11

three of the followlng requirements: (1) he malntalns no permanent plar:e of

abode ln thls State during such year, (2) he maintains a permanent place of

abode elsewhere durlng such entire year, and (3) he spends Ln the aggrellate

no more than 30 days of the taxable year ln thls State (20 NYCRR Loz.2lbl) .

D. That petitl.oners have failed to sustaLn thel"r burden of proof to show

that they have met the aforesald requl"rements. Accordlngly, petitioners lrere

resldents of New York State durlng the ent ire taxable years 1979 and 1980.
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E. That pursuant to section 620 of. the Tax Law, petitloners are properly

due a 1979 resldent tax credlt  for the taxes pald to New Jersey of $336.95.

(see Findl,ng of Fact t t2",  supra).

F. That except for the all-owance of a resl.dent tax credlt, the petitlon

of James D. tll l ler and Mary M. Mtller ls denled and the notl-ces of deflclency

issued Aprl l  14, 1983 are to be modlf ied solely to ref lect such al lowance.

DATED: Albany, New York STATE TAX COMMISSION

ocT 2 01980


