
STATE OF NEW YORK

STATE TAX COMMISSION

In the l latter of the Petit ion
o f

Charles Messina

for  Redeterminat ion of  a Def lc iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46, TttLe
T of the Admlnistrative Code of the Citv of
New York  f o r  t he  Yea r  1978 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, rhat he/she is over 18 years
of age, and that on the 29th day of May, 1987, he/she served the within not ice
of decision by cert i f ied mai l  upon Charl-es Messina the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Charles Messina
82 Piednont Avenue
Sta ten  Is land,  NY 11530

and by deposit ing same enclosed
post office under the excluslve
ServLce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th d.ay of May, 1987.

in  a postpaid proper ly  addressed wrapper in  a

care and custody of the United States Postal
York.

that  the said addressee is  the Pet i t ioner
forth on said wrapper is the last known address

i s te r  oa t
pursuant to Tax Law sect ion 174



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Charles Messina AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for i
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York :
City Personal Income Tax under Chapter 46, Ti t le
T of the Adninistrat ive Code of the Citv of i
New York for the Year 1978.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Cormission, that he/she is over 18 years
of age, and that on the 29th day of May, 1987, he served the wlthin not ice of
decision by cert i f ied mai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid rrrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
29th day of May, 1987.

in is ter  oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

NIay 29, 1987

CharLes Messtna
82 Plednont Avenue
Sta ten  Is land,  NY 11530

Dear Mr. Messina:

Please take notlce of the declslon of the State Tax ConnLsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adminlstratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceedlng ln court  to
review an adverse declslon by the State Tax CornmissLon may be lnstituted only
under ArtLcle 78 of the Civil Practlce Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany Countlr withln 4 months from
the date of thls not lce.

Inqulrles concerning the computation of tax due or refund allowed in accordance
wtth this decLslon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Review Unit
Bulldtng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

TaxLng Bureauf s Representatlve

Petltloner I s Representattve :
Louls F. Brush
101 Front Street
Mlneo la ,  NY 11501

c c :



STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Pet l t lon

o f

CHARLES MESSINA

for Redeterminat lon of a Def lc lency or for
Refund of New York State Personal Incorne Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46;
Ti t le T of the Admtnistrat lve Code of the City
of New York for the Year f978.

DECISION

Petl t ioner,  Charles Messlna, 82 Pledmont Avenue, Staten Island, New York

11530, f i led a pet i t lon for redeterminat lon of a def lc leney or for refund of

New York State personal income tax under Artiele 22 of the Tax Law and New York

City personal income tax under Chapter 46, Tl t le T of the Adninlstrat lve Code

of the Clty of New York for the Year 1978 (Fl le No. 37732).

On October  23 ,1985,  pe t l t loner  watved h ls  r lgh t  to  a  hear tng  and requested

the State Tax CommLsslon to render a decislon based on the ent ire record

contained ln the f l le,  wlth al l  br lefs to be submltted by October 8, f985.

After due conslderat ion, the State Tax Co 'nlssion hereby renders the fol lowlng

dec is lon .

TSSUES

I .

the sole

I I .

buslness

I I I .

buslness

1ssue.

Whether the Not lce of Def ic lency was issued wlthout any basis

purpose of extending the perlod of l imltat lon on assessoent.

Whether petl-tioner has substantiated that he was engaged ln a

durlng the year at lssue.

Whether petitloner has substantiated the character and amount

expenses clalned as deduct ions from gross income for the year

and for

trade or

of

a t
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FINDINGS OF FACT

1. Pet l t loner,  Charles Messlna, together wLth his wlfe,  Anne Messlna,

t l rnely f i led a New York State and City lncome tax resident return for L978,

wherein they elected a f l l lng status of "Marr led f l l lng separately on one

Return".  0n hls port lon of sald return, Mr. MessLna reported buslness lncome

of  $9 ,4L6.00 ,  wh l le  on  her  por t ion  o f  the  re tu rn  Mrs .  MessLna repor ted  wages

and lnterest lncome total l ing $15,385.00. The fol lowlng table detai ls the

manner in whlch Mr. l{essina computed hls buslness income:

Incone
Produce Buylng Servtce

Tota1 Income

Expenses
Cour tes ies ,  Cof fee ,  E tc .  to  De l iverers
Car fares
Safety Shoes
Gloves
Del ivery Expenses Absorbed
Over shipnents
Hospltal l ty
Dues
Container Deposlts ForfeLted

Total  Expenses

Net Income

$11 ,684 .00
$11 ,684 .00

2. Attached to pet l t lonerts 1978 return r fas a wage and tax statement

issued to  Mr .  Mess lna  by  Food Fa l r ,  Inc .  D. I .P . ,  repor t lng  wages '  t lps  and

other  compensat ion  o f  $11r683.73 .  The s ta tement  i s  s tamped w l th  an  ar row

po in t lng  to  the  $11,683.73  f lgure  w l th  the  legend ' r lnc luded ln  Schedu le  C ' r .

3.  0n March 24, Lg82, the Audit  Divis lon lssued a Statement of Audlt

Changes to pet i t ioner Charles MessLna and hls spouse for the year 1978 whlch

contained the fol lowing explanat lon:

rrDeductlons shown on Schedule C are dlsall-owed sl-nce they are not
consldered ordlnary and necessary in the productlon of income as an
enployee.

$  164 .00
293.00
I  80 .  00
84 .00

187 .00
236 .00
841 .00
100 .00
183  . 00

2 ,268 .00

$  9 ,416 .00
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Your tax ltabl11ty ls recomputed to your best tax advantage.
Household credit dlsallowed slnce your t,otal New York income ls more
t h a n  $ 2 5 , 0 0 0 . 0 0 . "

4. The Audlt  Dlvis ion recomputed pet l t ioner 's New York State and Clty

lncome tax l iabl l l ty for 1978 as fol lows:

llusband
Wages
Interest income
Total Income
Adjustments
Total New York Income
Less: I tenr ized deduct ions

Exempt.lons
Taxable Income

Tax on Above
Resident tax credlt
Balance
Tax prevlously stated
ADDITIONAL TAx DUE

Ilusband
Sta te  Ct ty

$ 4 7 6 . 8 6  $ 1 9 3 . s 9
-0- -0-

w:fi $rffit

FrffiE,3:z WW
- 0 -  3 ,849 .00

1 ,300 .00  650 .00
$  1o ,383  .  73  $  10 ,533  . 56

Wtfe
Sta te  C l t y

$a-a7;5s OrTil:s
482.51 -0-

F--4-l'a $l.q,7.35

$ 1 1 , 6 8 3 . 7 3
-0-

$ 1 1 , 6 8 3 . 7 3
-0-

Wlfe
$ 14 ,9ob ' .56

484.00
$iffi

352  . 00

309 .46  138 .67  -0 -  r97  .35
ffi7]Zr W $--7;A $-:o- $227.16

5. Based on the aforementioned Statement of Audlt  Changes, the Audit

Divls lon, on Aprl l  14, 1982, lssued a Not ice of Def lc lency to pet l t loner for

L978, assert ing addit lonal New York State and Clty tax due of $222.32 as

indicated above, plus lnterest.

6.  Pet i t ionerrs tax return was selected for examLnation along with those

of approxlnately 100 other lndlviduals on the basis that the returns had been

prepared by a part icular accountant.  An lnvest lgat lon had disclosed that said

accountant had conslstently prepared returns on which an lndivldual wlth wage

or salary lncome shown on rrage and tax statements had reported sald lncome as

buslness recelpts on Federal  Schedule C. Department of Taxat lon and Flnance

audtt,ors were directed to revlew the returns and to disallow clained buslness

expense deductlons lf the taxpayer appeared to be an enployee recel-vlng wage or
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salary lncome reported on wage and tax statements. Pet l t loner Charles Messlnars

claimed Schedule C deductlons r,rere disallowed on that basls.

7, Petitloner subrnitted docunentarv evidence ln the forn of an affldavlt

and worksheets 1n substanttation of the business expenses clained on his

Federal  Schedule C. However,  the evidence subnit ted dld not relate to a

character izat ion of the expenses as buslness rather than personal.

8 .  Pet i tLoner  contends :

(a) that the Not,ice of Deflclency \ras lssued on an arbltrary and

caprlc lous basis just pr lor to the explrat ion of the perlod of l ln l tat lons on

assessment,  thus depriv ing pet l t loner of the opportunlty to present substant la-

t ion for the clained deduct lons;

(b) that pet l t loner was one of a large group of taxpayers who were

selected for speclal  scruttny because their  returns had been prepared by the

same tax preparer; and

(c) that where pet lc ioner dLd not have cancel led checks or other

receipts for certain expenses, the Department of Taxat lon and Flnance should

aLlow pet i t ioner a reasonable est lnate of such expenses,

CONCLUSIONS OF LAW

A. That the Not lce of Def lc iency was properly lssued and was noe arbi trary

and caprtclous. The return \ras patently erroneous and the Audit DLvision was

just l f led ln disal lowing the buslness expenses clalmed by pet l t toner on hls

Federal  Schedule C. The Notlce of Def lc lency r ,ras preceded by a Statement of

Audit Changes and petltl.oner had an opportunlty to file an anended return

clainlng employee business expenses as adjustments to income on Federal Foru

2106, or as i temlzed mlscel laneous deducttons, but did not do so.
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B. That the fact that pet l t ionerrs return was selected for examlnat ion

because of certaln pract lces of hls accountant ts l rrelevant.  Pet i t ionerts

l1abi l t ty depends solely on the facts adduced herein.

C. That pet l t loner has fal led to sustain hls burden of proof (Tax Law

$ 689[e ] ;  Admin is t ra t i ve  Code $  T46-189.0 [e ] )  to  show ( i )  tha t  Char les  Mess ina

was engaged ln a trade or buslness other than as an enployee (Internal Revenue

Code $ 62lL));  ( i f )  that the expenses ln quest ion were trade or buslness

deduct ions of an employee, deduct lble pursuant to Internal Revenue Code $ 62(2);

and (iil) that the expenses Ln question were ordinary and necessary buslness

expenses, deduet lble under Internal Revenue Code $ L62(a).

D. That the pet i t ion of CharLes Messlna ls dented and the Not ice of

Def ic lency daeed Aprl1 14, 1982 ls sustalned in ful l ,  together with such

additlonal lnterest as may be l-awfully due and owlng.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 e 1987 PRESIDENT


