
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

John Mermelstein

for Redeterminat ion of a Def lc iency or Revislon
of a Determlnat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 8 0  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie ilagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornnisslon, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the within
not lce of Decision by cert i f led mal l  upon John Mermelstein, the pet i t loner in
the wlthln proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

John l' lermelstein
25 Central  Park I , l .
New York, NY f0023

and by deposlt ing same enclosed ln a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
28 th  day  o f  January ,  1986.

that the sald addressee is the petit ioner

for th on said wrapper ls  the last  known address

s
G
.i'{,t:'i',

Pursuant to Tax Law sect ion L 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

John Mermelstein

for Redeterminat, ion of a Def ic lency or Revision
of a Determlnat l-on or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 8 0  -  1 9 8 1 .

AFFIDAVIT OF MAILING

State of New York :
S S .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the within not ice
of Decisl"on by cert l f ied mai l  upon Arnold B. Panzer,  the representaEive of the
pet i t toner ln the within proceeding, by encloslng a true copy thereof in a
securely sealed postpaLd r4trapper addressed as fol lows:

Arnold B. Panzer
Roberts & Hol land
30 Rockefel ler PIaza
New York ,  NY 1 f797

and by deposit, ing
pos t  o f f i ce  unde r
Serv ice wi th ln the

That  deponent
of  the pet i t loner
last known address

same enclosed in a postpaid proper ly  addressed wrapper in  a

the exclus lve care and custody of  the Unl ted States Posta l

State of  New York.

fur ther  says that  the said addressee ls  the representat ive
herein and that  the address set  for th on said wraPPer is  the

of  the representat lve of  the pet l t ioner .

Sworn to before rne this
28 th  day  o f  January ,  1986.

I
i6 l',1ri

pursuant to Tax Law sect ion 174



I

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January  28 ,  1986

John Mernelstetn
25 Central Park l,rr.
New York, NY 10023

Dear Mr. Mermelstei"n:

Please take not ice of the Decision of the State Tax Cornnisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnistratlve Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to revlels an
adverse declsion by the State Tax Courur lsslon may be inst l tuted only under
Art ic le 78 of the Civl l  Pract l -ce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th ls  no t ice .

Inquirles concerning the computation of tax due or refund allowed l"n accordance
with this declsion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litlgatlon Unit
Bul lding / i  9,  State Campus
Albany ,  New York  72227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t loner rs  Representa t ive
Arnold B. Panzer
Roberts & Hol land
30 Rockefel ler PLaza
New York ,  NY 11797
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet , i t ion

o f

JOHN MERMELSTEIN

for  Redeterminat , ion of  a Def ic iency or  for
Refund of Personal Income Tax under Article 22
o f  t he  Tax  Law fo r  t he  Yea rs  1980  and  1981 .

DECISION

Peti t ioner,  John Mermelstein, 25 Central  Park trr lest,  New York'  New York

10023,  f i led  a  pe t i t i .on  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the years 1980 and 1981

( F i l e  N o .  4 3 f 1 1 ) .

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Courmission, Two World Trade Center,  New York, New

York ,  on  August  21 ,  1985 a t  9 :15  A. I , l .  Pe t i t ioner  appeared by  Arno ld  B .  Panzer ,

Esq.  The Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq.  (Ange lo  Scope l l l to ,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether  pet i t ioner ,  John Mermelste in,  is  subject  to  a penal ty

sect ion 085(g) of the Tax Law as a person who wi l l fu l ly fal led to

truthful ly account for and pay over the New York State wi. thholding

from Modest,y Design, Inc.,  American Cl imax for the years 1980 and

S t r e e t ,

persona l

p e r i o d s :

Pursuant to

c o 1 l e c t ,

taxes due

i 9 8 1 .

FINDINGS OF FACT

l " lodesty Design, Inc.,  American Cl i rnax (hereinafter "Modesty") ,  543 Bay

Staten Island, New York 10304, fai led to pay over the New York St,ate

income t,axes withheld from the \^lages of its employees for the followlng
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Withholding Tax Perlod
septenb@ember 30, 1980
Apr i l  1 ,  1981 th rough Decembex 22 ,  l98 l

TOTAL

Amount
$  1  , 407  . 81

l5  , 300 .00
$16 ,707 .81

2. On November 29, L982, the Audit  Divis ion issued a Statement of Def lc iency

l-n conjunct lon with a Not ice of Def ic lency agalnst John Mermelstein (hereinafter

' rpet i t ioner")  wherein a penalty was asserted pursuant to sect ion 085(g) of the

Tax Law for an amount equal to the New York St,ate withholding taxes due from

Modesty for the aforestated perlods. Such penalty was asserted on the grounds

that pet i t ioner l ras a person requi-red to col lect,  t ruthful ly account for and

pay over sald taxes, and that he wi l l fu l ly fai led to do so.

3. For several  years pr ior to the years at issue hereln pet i t ioner vlas

engaged ln business as an lndependent sales representat ive. As such, he sold

apparel  for several  pr incipals including Modesty. He conducted such business

from a showroom located at 1411 Broadway, New York City.  Sald showroom was

leased to pet i t ioner personal ly from approximately I976 to October 31 '  1982 or

sometime thereafter.

4.  Pet i t ioner terminated his relat ionship wi. th Modesty in L977 because

Modesty failed to pay hin a substantlal amount of commissions due hlm from

the sale of i ts product l ine.

5. Subsequent ly,  in 1978 pet i t , ioner f t led sui t  against Modesty and i ts

off icers for recovery of the cornmi.sslons and other amounts due him.

6. The aforestated l i t igat ion was resolved by a Sett lement Agreement

entered into on Januaty 22, 1980 between pet l t ioner and Modesty. Said agreement

provided, in pert l .nent part ,  that :

"1.  MDI (Modesty) shal l  pay to Mermelstein and Mermelstein
sha1 l  accept  f rour  MDI ,  the  sum o f  $130,000,  payab le  as
fo l lows:
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$ 1 5 , 0 0 0  b y  F e b r u a r y  3 ,  1 9 8 0 ;

$115,000,  w l thout  in te res t ,  l -n  seven (7 )  payments ,
without i "nterest,  a pa)rment of $15,000 on June 3,
1980 and the  ba lance o f  $100,000 in  s ix  (6 )  equa l
ins ta l lments  o f  $16,667 each on  the  f i rs t  days  o f
each of March and June in each of the years 1981 '
1 9 8 2  a n d  1 9 8 3 . . .

Z. As part  of  this sett lement,  the part ies are execut lng
and del iver lng a certain opt ion agreement dated thls date."

7. Pet i t ioner resumed his previous relat, ionship with Modesty at the t ine

said Sett lement Agreement was executed.

8. The aforestated Option Agreement granted pet i t ioner the personal,

non-assignable opt ion to purchase fron Modesty such number of shares of capital

stock of Modest,y as would equal f i f ty (502) percent of the shares of capital

stock of l " lodesty then outstanding. The opt ion pr ice was $100,000' payable by

pet i- t lonerts surrender of the aforementioned six (6) payments due hirn each in

the amount of $L6,667, due on March I  and June 1, in 1981, 1982 and 1983. The

expirat lon date for exerci .se of said opt ion was March 4, 198I.  Said agreement

was executed by the President of Modesty, Jacob Perlmutter,  and the Pet l t ioner.

9 .  Pet i t ioner  exerc ised the  op t ion  pr io r  to  the  s ta ted  exp i ra t ion  da te l

however ,  he  was no t  i ssued a  s tock  cer t i f i ca te  un t i l  December  1 ,  1981.  Sa id

cer t i f i ca te  was fo r  fo r ty  (40)  shares  o f  Modesty  s tock .

10 .  On December  22 ,  1981,  Modesty  f i led  a  pe t i t ion  fo r  Chapter  X I  bankruPtcy .

Pet i t ioner r^ras not advised of Modestyts plan to f i le for bankruptcy unt i l -  af ter

he exercised his opt ion to purchase stock in Modesty.

11. Subsequent to pet i t ioner resumlng his relat ionshlp vr i th Modesty he was

given the t i tLe of Secretary. However,  he performed no dut ies relat ive to said

t i  r l e .

( a )

( b )
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12 .  Du r i ng  the  pe r i ods  a t  i s sue  he re in  pe t i t i one r r s  ac t l v i t i es  on  beha l f

of  Modesty re lated sole ly  to the sale of  i ts  product  l ine f rom his  Manhat tan

showroom. He nei ther  had an of f ice nor  conducted business at  Modestyrs of f ices

loca ted  i n  S ta ten  I s l and ,  New York .

13.  Dur ing  the  per iods  a t  i ssue Jacob Per lnu t te r ,  Pres ident  o f  Modesty '

was responsi.ble for the management of the company on a day-to-day basls.

CONCLUSIONS OF LAW

That sect lon 685(g) of the Tax Lav provides that:

"Any person required to col lect,  t ruthful ly account for,
and pay over the tax imposed by this art lc le who wi l l fu l ly
fai ls to col lect such tax or truthful ly account for and pay
over such tax or wiLlfully attempts ln any manner to evade
or defeat the tax or the payment thereof,  shal l ,  in addit ion
to other penalt ies provided by law, be l iable to a penalty
equal to the total  amount of the tax evaded, or not col lected,
or not  accounted for  and pald over . t t

B .  Tha t  sec t i on  685 (n )  o f  t he  Tax  Law p rov ides  tha t '  f o r  pu rposes  o f

subd i v i s i on  (g )  r  t he  t e rm  pe rson :

" I I ] nc ludes  an  l nd i v i dua l ,  co rpo ra t i on  o r  pa r tne rsh ip  o r  an
of f icer  or  employee of  any corporat i .on ( inc luding a d issolved
corporation) , or a member or employee of any partnershlp '
who as such of f icer ,  employee,  or  member Is  under a duty Eo
pe r fo rm the  ac t  i n  respec t  o f  wh i ch  the  v io la t i on  occu rs . "

C.  That  pet i t ioner  was not  a person requi . red to col lect ,  t ruthfu l ly

account  for ,  and pay over  the New York State wirhhold ing taxes of  Modesty for

the per iods at  issue herein.  Accordtngly,  the penalry  asser ted against  h im

pursuant  to sect ion 685(g)  of  the Tax Law is  hereby cancel led.

A .



D.  Tha t  t he  pe t i t i on  o f

Def ic iency dated November 29,

DATED: Albany,  New York

JAN 2 81986
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John Mermelste in is  granted and the Not ice of

1982  i s  cance l l ed .

STATE TAX COM},ISSION

(

SIDENT


